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ABSTRACT: The article presents aspects of the legal characterization and regulation of the natural resource’s
treatment that are under the joint tenancy of two or more states. The scientific novelty of the study
is determined by that fact that shows the aspects of international interaction and the formation of
the practice of legislative regulation of the use of natural resources, not only in the field of state and
legal regulation but also within the context of private-public partnership. The relevance is deter-
mined by the fact that the main problem of the development of energy resources is an opportunity
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to determine and accordingly implement certain provisions for international business enterprises.
The purpose of this article is to study the question of how representatives of international business
can implement projects for the extraction of natural resources across boundary areas and under
various conditions within the framework of cross-border cooperation. In the work, the methods of
mathematical statistics, historical and legal methods were used. A three-level model was presented.
This model determines the possibility of ensuring cooperation, then it forms its legal and regulatory
framework and then determines instruments of an economic and legal nature that can be imple-
mented in this field. The final point of the model is the finding of opportunities for investing in the
development of natural energy resources on a parity basis, as well as the formation of an integrated
environment that determines the possibility of integrating the subjects of international business into
the economic environment of the state.

KEYWORDS: cross-border cooperation, ecosystem, resource management, concession, attracting foreign
direct investements (FDI)

Introduction

Within the sphere of cooperation between states in matters of business, the leading role is
played by the process of presenting opportunities for obtaining the resources from which an eco-
nomic product is formed. The basis for everything is the extraction of subsoil resources, which
often occur on the territory of various states. If the point at issue is that the state owns a resource
that is classified as renewable and extremely non-unique, such as water or solar irradiation, then
each state will be a user of the same resource in full accordance with the understanding and na-
tural resource management policy. In some cases, the border resource is physically impossible
to develop by the efforts of only one country. After all, the development of natural resources is
a technological cycle, which is based on the fact that it requires technological, legal and econo-
mic measures. The most important measures are the technological ones, which show that in the
modern technological world race the most important are world-class technologies. Therefore, it
is necessary to talk about the need for the presence of international business structures. So, this
forms a certain sequence of how it is necessary to interact between all its subjects.

Up to date, hot issues of international law are uncoordinated aspects relating to the legal de-
finition of the status of transboundary natural resources (Ali and Zia 2017). Sometimes the last-
-mentioned are the subject of disputes and conflict situations arising between bordering countries.
Not in every instance, a negotiation process and good-neighborly relations between states facilitate
a solution to such problems (Degefu et al. 2016). Therefore, it is important to promote the imple-
mentation of the international legal regulation of issues that will remove obstacles in this field. The
above-mentioned problems were the subject of study (Carr 2017). Some aspects were considered in
the works of Giordano et al. (2016), He et al. (2017). The works by Li et al. (2016), Schiff (2017),
in which the indicated problems were covered are among the authors of particular note.
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Earle and Neal (2017) make a point at a comprehensive scientific study of issues relating to
the legal regime of natural resources that are located in territories with different legal status. Ma-
son et al. (2017) explores various aspects of cross-border cooperation, namely: ecological, socio-
ecological, economic and legal aspects. For the sustainable management and monitoring of the
use of transboundary resources, providing an effective mechanism for cross-border cooperation
is necessary (Mason et al. 2020). Pétré et al. (2016) defines the main problems of transboundary
environmental and economic cooperation in the sphere of water resources use and protection.
Rai et al. (2017a, 2017b), Al-Faraj and Tigkas (2016) examine the regional aspects of the pro-
tection of environmental waters and the prerequisites for improving the economic mechanism of
water management. Singh (2016) conceives that the most effective approach to water manage-
ment is integrated water resources management. Tang et al. (2016) explores the management of
water protection activities.

Therefore, outside the field of view of national researches there are such types of transboun-
dary resources as transboundary ecosystems and transboundary mineral deposits requiring more
detailed consideration. The study of ecosystem transboundary resources is determined by the
possibility of identifying their entropic parameters (Bolgov et al. 2016; Holmatov et al. 2016).
Increased understanding of the transboundary use of natural resources is defined in the field of
fossil fuel use and related issues of operation management (Akhundjanov and Mufioz-Garcia
2019; Lim 2016). This approach is determined by the fact that fossil fuels are becoming the most
important element that acts as an institutional norm of regulation and formation of investment
attractiveness and allocation of special benefits for the company, as often more than 70% of all
technological equipment is purchased from representatives of international business (Healy et al.
2019). Hence, it is about the formation of a new market.

Also, the authors examine the process of understanding of transboundary resources and busi-
ness interests in the sphere of providing an ecosystem approach and a political field of research,
namely human rights. Commonly, this process is typical for the territories of Africa and gene-
rally developing countries (Carr 2017). At the same time, a level assessment and the formation of
a qualitative assessment of the state of the habitat for developed countries are proposed (Madani
2020). Also, international business and the transboundary structure of food security are closely
interrelated. These primarily include commercial cultures and the use of fauna objects (Thornton
et al. 2020). Attempts are being made to limit consumption at the level of interstate cooperation,
when not only the border areas are projected as an object of business, but the ecosystems of all
states as an object that has influence and impact on the territory of an integrated region (Barba-
kov et al. 2019).

A separate unit in international business is defined as a service object. International business
cannot only extract resources, but also perform monitoring of their condition. This is especially
true for countries that have only taken the path of transit to a more environmentally sound policy
(Hashemolhosseini 2020). Also, here the authors include those structures that should directly
determine the possibility of modern choice and, accordingly, informatization and justification on
economic models of the path chosen by the authorities to improve the efficiency of the functio-
ning of the entire environment at large (Booth et al. 2020).
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The need to find a synergistic effect and all applicable methods is the subject of this article.
The purpose of this article is to study the question of how representatives of international busi-
ness can implement projects for the extraction of natural resources across boundary areas and
under various conditions within the framework of cross-border cooperation. Accordingly, the
following tasks are set: to determine the main features of “transboundariness”, to substantiate
the relevance of transboundary management of natural resources and to identify the main factors
that affect the state of technological, economic and legal context.

1. Materials and methods

In the work, the methods of mathematical statistics were used to calculate the model, which
shows the basis for increasing the attractiveness of the territories of states for the resource deve-
lopment. The historical method determines the possibility and geographically differentiates the
regions according to the degree and extent of cooperation in the frontier areas. The legal method
determines the basis for the assignment and the separation of the products.

The modern world is characterized by two regular and objective processes, the essential cha-
racteristics of which result from the occurrences of regionalization and globalization of the world
economic and social space. A peculiar indicator of these processes are borders as specific territorial
and spatial entities that, on the one hand, differentiate the political and cultural landscape of indi-
vidual states, and on the other, are zones of contact interactions between political-administrative
entities in the global space (Reynolds 2019). Global transformational and geopolitical changes that
occurred at the end of the 20 century, show that in the modern world, the borders have become
more transparent and permeable than they were half a century ago, and over the past twenty years
more borders (especially in Europe) have appeared than during the previous half-century.

In modern political geography and geological thought, several consecutive theoretical appro-
aches have been identified in the study of boundaries, which can be combined into two groups —
traditional and postmodern. Modern postmodern approaches consider borders as lines of contact
and zones of interaction between individual states, and the frontier regions, which mainly had
features of deep country-side, in the modern sense, are understood as locomotives of economic
growth based on the formation of various forms of cooperation on the principles of finding a ba-
lance between border security and the development of cross-border cooperation, the interests of
central leadership and frontier areas. This is an indication that today the border is less restrictive,
at the modern stage it is a place of meeting, cooperation, neighborhood and partnership. A spe-
cial role in the development of processes of cross-border cooperation belongs to the creation of
cross-border regions, which are a union of nearby administrative-territorial units of different hie-
rarchical levels of neighboring countries that have direct access to the state border (Tilleard and
Ford 2016). Particularly, in the Western European regional practice, the Euroregions are legally
registered cross-border regions in which cross-border cooperation is carried out.
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In the Western Europe in the 1960s, the concepts “Europe of Regions” and “New Regiona-
lism” were formulated. The corresponding concepts were premised on vesting the regions within
the European Union with broad powers; regions have been entitled to enter various relations
with other regions, to unite in groups of regions, to interact with them and separate states, going
beyond the borders of national states. One of the directions for regional development activation,
and exploiting advantages of the polarity and regional disparities that have developed on the ba-
sis of the previous paradigm of the existence of a united Europe in the form of national states, is
cross-border cooperation between regions that are directly adjacent to the state border, which are
institutionalized in the form of Euroregions. Euro-regional development, based on cross-border
cooperation within the EU, is aimed at eliminating psychological barriers of privacy, overco-
ming prejudices of national identity, and, according to the representatives of the Association of
European Border Regions, brings European added value, which manifests through socio-econo-
mic, political, institutional and sociocultural added values. Now, within a unified Europe and its
neighboring countries, there are 185 functioning and prospective Euroregions, corresponding
financial mechanisms and institutions have been created: the European Regional Development
Fund, the Cohesion Fund, the European Social Fund, which finance selected regional programs
and projects (PHARE, TACIS, CARDS, MEDA and others). For the implementation of cross-
-border initiatives within the European Union and cohesion policy, the INTERREG III A pro-
gram is in operation, and its goal is the development of joint border regions of two or three states
(NUTS III level), the formation of socio-economic growth points in these regions based on joint
development strategies.

The main areas of program support are the development of towns and villages; development
of enterprises; development of small and medium-sized businesses; development of human
resources (abilities, culture, health, education, communications, social sphere); environmental
protection, energy use and saving; development of transport, communication and information
networks; repair of water and electricity networks; legal and administrative cooperation; de-
velopment of human resources and institutions to promote cross-border cooperation. In order
to coordinate the efforts of participants in cross-border cooperation, exchange of experience,
coordination of joint projects, the Association of European Border Regions was created (1971).
The logic of the functioning of state borders in North America is primarily connected with the
economic intentions to ensure the permeability of borders for goods and services, gaining mu-
tual benefits from the abolition of customs duties and taxes, as well as quantitative restrictions
in mutual trade, which was embodied in the creation of the North American Free Trade Zone
between the USA, Canada and Mexico. Trade unity within NAFTA does not aim to create
a “North American identity”, in North America there are no specialized structures to promote
cross-border initiatives, such as INTERREG or the Association of European Border Regions.
Cross-border cooperation is carried out on two borders: between the US and Canada, the US
and Mexico.

The high degree of border interaction between the United States and Canada is related to the
general historical and cultural development of these countries and economic integration that has
evolved over the decades. The transparent nature of the border creates natural preconditions for
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the implementation of cross-border socio-economic initiatives. Appropriate initiatives are pre-
sented in the border regions between the US and Canada, which are provincial or state groups
that stretch along the 49th parallel, on the basis of economic and organizational links within the
four transboundary regions: Western, or Cascadia (Alaska, Washington, Oregon, Idaho, Mon-
tana; Yukon, British Columbia, Alberta); Steppe, or Great Plains (Montana, Wyoming, North
Dakota, South Dakota, Minnesota; Alberta, Saskatchewan, Manitoba); Major Lakes — Heartland
(Michigan, Indiana, Ohio; Ontario); East (Vermont, Manchester, New Hampshire, New York,
Massachusetts, Rhode Island and Connecticut; Quebec, Atlantic Canada). All cross-border re-
gions interact in three directions: economic (creation of border clusters, accumulation of capi-
tal through border maximization of benefits), organizational-institutional and sociocultural; the
depth and priority of links in all regions is different.

One of the resources for the development of border regions along the US-Mexican border are
free economic development zone — maquiladoras, which are export-production areas with pre-
ferential business practices using cheap labor, energy and low transportation costs in the Mexi-
can border states. These zones include industrial enterprises (consumer goods manufacturing,
motor vehicle industry, electrical and electronic equipment), which are engaged in the produc-
tion of goods and services for export based on the processing of foreign materials coming in
reverse import mode. Most of these enterprises were confined to a 20-kilometer strip along the
Mexican border, which stimulated the development of twin cities (San Diego-Tijuana, El Pa-
so-Ciudad Juarez, Laredo-Nuevo Laredo, Brownsville-Matamoros) and provided an opportunity
to take important steps in development of border social and economic infrastructure: the creation
of centers for the adaptation of migrants, new jobs, cooperation in the education field (the es-
tablishment of training centers, student exchange, co-educational programs, mutual recognition
diplomas) and others.

In Latin America, cross-border cooperation is carried out mainly within the main Latin Ame-
rican integration entities, such as the Central American Integration System, the Andean Com-
monwealth of Nations and the Common Market of the Countries of South America (MERCO-
SUR). Corresponding border initiatives are implemented with the support of foreign entities (for
example, the EU, through the Spanish Agency for International Cooperation, supports the “Open
Borders” project, selected US projects through financial instruments of the Inter-American De-
velopment Bank, etc.). Such actions as those defined in the Open Borders program are based on
the belief that the creation of translocations contacts through border cooperation can contribute
to the idea of borders not as barriers that impede movement and development, but as bridges
connecting neighboring countries and ensuring economic growth and development.

The Central American Integration System assumes the use of state borders between states
to build a system of interrelations between participants of integrational education based on the
promoting a cross-border cooperation between the neighboring regions of the participating
countries by providing integrative programs and arrangements. Particularly, the Tripartite Plan
(El Salvador, Guatemala and Honduras) should contribute to the creation of viable agricultural
models, increased cross-border contacts between the border administrative units of the three
countries, the establishment of public organizations of farmers, teachers, various associations
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and development objects, joint management of water and agro-resources (Salmoral 2019). The
project of cooperation between Panama and Costa Rica intends the maximizing of cross-border
cooperation for local development and the organization of a continuous flow of tourists in the
border areas of both countries; the construction of a high-speed highway between Juigalpa
(Department of Chontales, Nicaragua) and the border with Costa Rica to strengthen regional
trade, integration, unification of economic regions and rapprochement of the two countries of
the Caribbean region.

The Andean community has adopted a unified policy on cross-border integration and deve-
lopment, which intends the functioning of two tools for the rapid implementation of border de-
velopment — border integration zones and binational border service centers. The border integra-
tion zones are border areas that are adjacent to the states parties to the Andean Community. Their
projects are carried out to support development through the unification of common and coordi-
nating actions: the cooperation of social parties, entrepreneurs, workers, private organizations
and civic associations; stimulation of local, national, binational and foreign private investments,
exchange of initiatives between local administrations and regional development organizations.
Up to day, the border integration zones operate on the borders between Colombia and Ecuador,
Colombia and Peru, as well as Bolivia and Peru.

Binational border service centers are local entities on the territory of one or two contiguous
countries of the Andean community, near the border crossing with the integrated control of the
flow of people, baggage, goods and vehicles, combined with additional assistance and customs
services. Binational cooperation on the border between Brazil and Uruguay is aimed at imple-
menting several projects in the field of infrastructure improvement, construction of transport
highways, railways, bridges, etc. At the same time, cross-border cooperation between Uruguay
and Brazil in the border regions is carried out through the organization of free trade zones and
the provision of border citizenship to the residents of these regions, which ensures the free mo-
vement of people, goods, services and capitals, easier border and tax control, joint customs ad-
ministration in border inspection posts, exemption from taxes, simplification of trade, exclusion
of double tax for city residents, cultural integration, etc.

The most expressive form of cross-border cooperation within the framework of MERCO-
SUR are twin cities located on both sides of the border. They unite large isolated cities and
regions with insignificant economic activity, stimulating the development of the local economy
through a simplified regime for obtaining licenses for the export (import) of goods and servi-
ces, creating preferential terms for small and medium businesses, implementing projects with
border management, education, social protection, energy infrastructure, culture, construction,
sustainable tourism, innovation and business centers, etc. Cooperation between the border twin
cities is common on the borders between Uruguay and Brazil (12 cities), Uruguay and Argentina
(8 cities), Argentina and Brazil (24 cities), Brazil and Paraguay (10 cities), Argentina and Para-
guay (12 cities). The Asia-Pacific region has developed such integrations as triangles of growth,
which are transnational economic zones (two or more countries) with clear boundaries. Such
entities, where there is a free movement of labor, capital, and technology, are also called natural
economic territories or sub-regional economic zones.
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Triangles of growth unite the neighboring regions of the countries separated by borders with
the unlike factors of production (land, labor, capital, labor, technology, administrative and ma-
nagerial skills) and various sources of comparative advantages for the formation of sub-regional
economic growth, the distribution of the corresponding benefits to less developed areas of na-
tional economies. This growth is provided by the private sector, but with the support of govern-
ment cooperation that eliminates barriers to production factors and goods. The main economic
mechanism that creates benefits is the economies of scale, namely a combination of fund factors
in different locations (industry in some parts of the sub-region may have advantages in techno-
logy, and knowledge is available in others); savings in the distribution of marketing, financial
and business services; savings in civil infrastructures, such as: utilities, transport infrastructure,
telecommunications, energy, and water supplies. Triangles of growth were considered by many
nations-parties in ASEAN as a unique Asian solution to the problems of achieving regional eco-
nomic integration between countries at different stages of development. Now, within the Asian
growth triangles, there are 8 triangles of growth that cover the adjacent territories of 15 countries
of the region.

The ideas of the new regionalism have also penetrated with the countries of Africa, particu-
larly, the Declaration on the African Union Border Program emphasizes the need to overcome
borders as barriers and to consider them as bridges that unite one state with another, to integrate
the African continent, create a strong alliance for peace, safety and stability through structural
conflict prevention. The active processes for the implementation of cross-border cooperation are
observed within West Africa. They are carried out with the support of the European Union and
the use of experience of history, methods, and practices of EU integration processes. Among the
promising areas of cross-border cooperation within West Africa, the following can be identified:
territorial planning; economic development of border regions based on the use of the “border
effect”; tourism; development of transport and infrastructure.

2. Results and discussion

An active form of the corresponding regionalism is presented by the development corri-
dors, which are transport or trade corridors with insufficient use of the economic potential of
neighboring states. They are considered as means of planning and promoting of interconnected
infrastructure and large-scale economic sector investments in various geographic areas, they
are activating trade and investment, providing economic growth, optimizing the use of infra-
structure, stimulating value-added processes, and improving the competitiveness of the African
economy in the regions and on the continent. Relevant development corridors are very actively
represented within South Africa. For example, the Maputo Development Corridor is based on the
activation of the axis between the economic heart of South America — Gauteng and Mpumalanga
(the province of South Africa) and the port city of Maputo (Mozambique).
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The main forms of organizational and economic relations of subsoil use, according to which
foreign investments are attracted, are the following: concession form of organizational and eco-
nomic relations of subsoil use; licensing form of organizational and economic relations of sub-
soil use; production sharing agreement; service contract (Natecz and Puri 2012). A representa-
tive of the state is often a national company. However, in recent times an increasingly important
role in relations with a foreign investor has been played by relevant state bodies. This stems from
the fact that the national companies of many countries cease to be completely controlled by the
state through privatization processes (Great Britain) and, in part, through increasing the share
of private capital in these companies (in the Netherlands, in Sweden). However, in developing
countries, a mandatory condition for legislation or a contract can be the establishment of a joint
venture between an investor company and a state mining (oil) company.

The above-mentioned forms of attracting FDI into the industry have significant discrepan-
cies. Let’s consider each of them separately. So, the concession is the result of an agreement on
the handover to production for a certain period of natural resources, enterprises and other econo-
mic objects owned by the state. This is the scheme of relations between the state and, commonly,
a foreign investor (company), which is approved by the contract (sometimes the relevant act of
state under the current legislation). It is important that the right to develop the deposit differs
from the ownership of land or mineral wealth. This form does not presuppose the granting of
ownership, but is an administrative law, is stipulated by specific conditions, is limited in time and
in certain circumstances may be canceled. In more detail this is defined in the mining codes. In
modern concessionary form, an important role is played by relations between the state and com-
panies, enshrined in legislation and formed within the process of a market economy developing.
The granting of rights (permits, licenses) related to the use of natural resources, as well as the
further activities of the owner of these rights, is governed by mining legislation, or by industry-
-specific laws, for example, oil and gas legislation. With well-developed legislation, this form
allows all subjects to be placed on an equal footing before the law and to exclude the possibility
of providing advantages to any company.

On the other hand, without sufficiently developed legislation regulating both the relations of
the company and the state, and the relations between companies (single risk, unified agreements),
contracts in each case acquire special features and can prevail over the law. The main features of
the concession include: the entity that owns the concession is granted ownership of the extracted
products during the discovery and development of the deposits; the subject who owns the con-
cession is entitled to free use of land and mineral wealth; the subject that owns the concession
remains the owner of the equipment that was used by him during the works; the tax regime is
the economic basis of the concession agreement, which includes the payment of royalties and
income tax.

In the international practice, there are three main options for state participation for such
a form of attracting FDI into the industry (through state bodies or through a national oil compa-
ny): 1) with the “transferred state participation” — first the foreign company finances the entire
project, and then the state proportionally reimburses the costs from the share of the products
it receives (in this case this form has several features in common with the PSA); 2) by direct
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financing; 3) without financing. Over time, this form, which is sometimes called “traditional
concession”, has undergone significant changes and evolved into a licensed form. The licensing
form of attracting FDI to the industry is common in more than 50 countries.

The overwhelming majority of Western European countries use this type of transactions not
only in general terms similar to concession ones, but also in a “modernized” way. So, if earlier the
state did not have sufficient levers of influence on the activities of foreign companies under the
concession form, today state bodies can regulate this activity through exploration and develop-
ment programs and pilot development programs, the operational development projects should
be presented by mining enterprises at different stages of work and agreed with the relevant gov-
ernment agencies or with the national oil company, the implementation of which is obligatory
under current legislation (mining codes, laws). The licensing system is a certain system of rights,
the main one of which is the right to explore or develop natural resources for a strictly limited
period of time and on the conditions fixed in the license. Commonly, such conditions include the
following: 1) return of land plots; 2) minimum working liabilities of a foreign company; 3) pay-
ments for land and subsoil use; 4) state participation in decision-making (Natecz and Puri 2012).

The analysis of the experience of many countries around the world about the choice of a li-
censing form for attracting FDI into the industry allows the authors to conclude that the current
system of licenses is very effective for the state, but only under the condition of stability of min-
ing and tax legislation. In this case, it can provide more reliable guarantees of both compliance
with national interests and investor rights. A feature of production sharing agreements is the
provision of a contract to the force of law. This is one of the reasons for the wide spread of this
form of attracting FDI to the industry in countries that are only developing. The agreements on
the division of production in the world practice contain, as a rule, the following basic elements:
4 partial distribution is the economic basis of the PSA;

4 according to the PSA, all the distribution products belong to the state (this fact is very impor-
tant, considering the opportunities provided by this feature for market regulation);

the mining company is a contractor who has a contract for work;

the mining company is responsible for all costs and all risk;

recompense of costs from the share of the investor’s products (in most cases);

it is possible to apply royalty payments to the PSA in some cases;

the “autonomy” of the tax and legal regime is inherent for the PSA;

L4+ 444

equipment that was used by the contractor becomes the property of the state after the recom-
pense of its value to the contractor;

4

the contractor is obliged to fulfill the minimum compulsory work program at each stage (pro-
specting, exploration, development);
4 the contractor is reimbursed all costs in accordance with the special accounting procedure.
In contrast to the widespread accounting of costs, this occurs as part of the cost of produc-
tion as a sum of running costs and depreciation. In this case, the accumulated amount of current
and capital expenditures is presented for reimbursement. The advantage of the PSA is a sim-
ple and effective mechanism for withdrawing the state share of revenues. Service contracts are
a specific form of participation of foreign companies in the development of natural resources.
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They contain elements of a concession agreement, and a production sharing agreement. This
form is most developed in Latin America (Chile, Brazil, Peru, Ecuador). Distinctive features of
service contracts are that the company takes all risks and all expenses at the prospecting stage.
In the case of a commercial discovery, the company receives a recompense, but not in the form
of a product, and usually in cash. The amount of the recompense depends on the value of the
extracted resources.

A joint venture (JV), created with the participation of state and private companies, common-
ly, does not differ in legal status from an enterprise with 100% participation of private compa-
nies. Such a JV is an association of companies for the purpose of joint participation in a project,
for carrying out activities under the terms of a license form or under the terms of a production
sharing agreement. A joint venture, created with the participation of a state company both within
the concession and within the framework of the PSA, is an important element of this relation-
ship. The purpose of such a joint venture is the participation of the state in the project not only as
the owner of mineral resources, but also as an investor.

In turn, joint ventures created with state-owned companies are divided into three main cate-
gories:

1) the participation of a state-owned enterprise is carried out in the form of investments
(deposit of financial resources or fixed assets) on terms that are typical for a foreign company;

2) the participation of a state enterprise takes place in the form of a so-called “transferred in-
terest” or, in other words, “deferred participation”. In this case, at the first stages of exploration,
the foreign company takes over all financial and geological risks, and after the discovery of the
deposit and the start of production, the state enterprise reimburses from its share of profits the
expenses of the foreign company in proportion to its share of participation;

3) the participation of a state enterprise takes place in the form of the realization of the rights
of the state as the owner of resources. In this case, the enterprise’s contribution is intangible as-
sets, which include the value of the rights to use mineral, land, water and other natural resources.

A joint venture with a state-owned enterprise is established under a concessionary form of
activity (Guinea-Bissau, Nigeria), but in several countries, such joint ventures perform the role
of contractor in the production sharing agreements (Angola). An analysis of world experience
has shown that foreign direct investments attract not only oil-producing developing countries
but also developed states of Western Europe, like Great Britain and Norway. The development
of oil and gas deposits in the North Sea that was discovered in the sectors of these countries, was
conducted with the involvement of American and German capital and contributed not only to the
growth of monetary incomes but also to the strengthening of the energy economies of these coun-
tries. True, once-weak, but for today the powerful energy complex of Great Britain have begun
to develop intensively since the mid-1970s during the development of the resources of the North
Sea, largely based on American technology and American capital. External inflow in a short time
helped to master innovative approaches and the latest technologies.

That is why in the early 1980s in the UK, the problem of energy self-sufficiency was solved.
In Norway, until the discovery of the first deposits, there was neither own experience, nor oil and
gas specialists. The first licenses for exploration and production of oil were provided to foreign,
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mostly US oil companies. Due to the lack of oil legislation, all conditions and mutual obligations
were established on a contractual basis. The inflow of foreign capital gave a powerful push to the
development of the Norwegian oil and gas industry. The first 300 thousand tons were produced
only in 1971. Today, as is known, Norway is a country that belongs to one of the world’s largest
oil and gas exporters. In different countries of the world, there are various forms and conditions
for attracting foreign direct investment in the oil and gas industry (Table 1).

The oil and gas industry in countries where it takes precedence over the national economy,
is regulated by special legislation, the most important regulations of which include: ownership
concerns of oil and gas resources; issues related to the management of the development of natu-
ral resources; types of contracts/agreements: license agreement; production sharing contract; ser-
vice contract; plots provided to foreign and national investors; procedures for granting licenses,
permits, grants, conditions for tenders, auctions, negotiations; distribution of income (royalties,
taxes, flexible scale); the issues of functioning of a state oil enterprise, its powers to represent
the interests of the state within the negotiations; the transition of the relevant powers to the state
oil authority during the privatization of the enterprise; dispute resolution; stability of the terms
of contracts; protection of national interests: guarantee of attracting local labor, training, tech-
nology transfer; conditions for export of oil and gas, including obligations to ensure local needs;
guarantee of free export of oil belonging to a foreign company.

The experience of attracting FDI in Great Britain and Norway, considering that in the
deep-water areas of these countries, for several decades, oil and gas production has been actively
carried out is especially important for the authors. However, the development of these resources
requires significant investment, which is impossible without the creation of appropriate organi-
zational and economic forms and legal conditions for their involvement. In order to make the
extraction profitable, it is necessary to develop a model for attracting international business.
The process of attracting FDI to an enterprise is realized in the form of management decisions,
as well as financial, material and information flows. The interrelationships of the parties form
the business environment of the process of attracting FDI, the quality of interactions of which
directly affects the result of this process, which is based on communication — the process of in-
formation exchange between the parties. Thus, an enterprise that has the goal of implementing
an investment project involving attracted FDI, should conduct proactive systemic activities that
would attract the most suitable foreign investor and achieve certain goals. This sequence should
be implemented using the achievements of economic and mathematical modeling, which is
a universal tool for analyzing and accounting the main features of both production, financial and
economic processes. With the help of substitute objects, one can indirectly study the functioning
of real objects by applying hypotheses, analogies, mathematical tools, and methods of cognition.

Thanks to economic-mathematical models that most accurately reflect the specifications of
the object of research, it becomes possible to implement such tasks as: 1) optimization of proces-
ses and tasks of managing the activities of an economic entity, considering their specific featu-
res; 2) timely response to changes in the parameters of activities, regarding goals and resource
constraints for the adoption of adequate management decisions. When developing a model for
selecting a foreign investor in attracting FDI, it is necessary to consider such requirements that
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TaBLE 1. Forms and conditions for attracting foreign direct investment in the oil and gas industry

in some countries of the world (with modifications)

TaBELA 1. Formy i warunki przyciagania bezposrednich inwestycji zagranicznych w przemysle
naftowo-gazowym w niektorych krajach §wiata (z modyfikacjami)

Duration
[years]
Type of Recompense Charges on State
. o Royalty (rent) of costs for . L
State Fiscal S S Bonus the internal participation
. = = [%] PSAs
License &) 13} o market [%]
5| g (%]
£ <
o o
LS +PSA o regulated on PSA on on PSA on
CIS (does not u12) 0 20 by budget contract 100 contract
work) legislation terms terms
foatin for on gas on 51 of
Algeria PSA 4+2 12 12.95 2gO permission - contractual explored
’ to explore terms reserves
Argentina LS 3+6 20 floating 5-12 - - there are 15-50 of ol
sales
France LS 510 | s+10 | floating 0-12 - 100 no no
oil; 5 — gas
30-land;
+
Egypt LS + PSA 8 20 0-10 40-shelf no no
there is
in th
Canada LS floating, 0-50 1 t. ¢ - there are
province
of Alberta
floating 0-12.5
oil; gas: shelf upto 51
China SPA 30 | 7+15 0-3; land - 50-62.5 No o fﬂi] sales
0-12.5. Pseudo
royalty — 5
Russmn. LS + SPA )5 abse.nt, 13.5-19 3 50 there are up .to 51
Federation single tax of oil sales
Syria SPA 11 there is 35 no no
USA LS floating 0.5-10 there is no 60
60 months
0,
Grf:at' LS 18 B no, ’fl 75 tax on no 100 10% of tl.le o
Britain oil profits market price
for 25% of oil
Norway LS 30 | - no, 30 - 100 no 80 company
special tax Statoil

Source: own study.
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are common to the creation of all economic and mathematical models, namely: the indepen-
dence of results from the object interpretation of model elements; content of the main features
and properties of the process of its development; accumulation of knowledge about the object
of modeling for the study of cause and effect regularities in the direction from particulars to ge-
nerals. In addition, the development of the above-mentioned model will be carried out through
the following successive stages: 1) the definition of the problem and the statement of the main
problem; 2) creation of a conceptual model for the development of the FDI attraction system and
its structural and functional description; 3) checking the model for the adequacy of the results;
4) interpretation of results in basic terms of the subject domain; 5) formulation of opinions and
recommendations.

Studying one side of an object that is modeled, it becomes necessary to abandon some other.
Therefore, it should be borne in mind that any model characterizes the original object only in
a strictly defined foreshortening, and this makes it possible to construct various specifications of
the model with different degrees of detail. The most important point of the process of creating
a model, which determines the value of the results obtained, is the statement of the problem.
Since the activity in the management of the process of foreign direct investment belongs to the
party that initiates it, this study will only consider the case when the initiator is the company that
seeks to attract FDI. Thus, Rosneft, for the investor’s interest in cooperation at the Sakhalin-8 de-
posit (a cross-border resource with Japan), developed technical and economic proposals for the
technical organization of the Vladivostok-LNG plant. It is assumed that Rosneft has sufficient
resources (tangible assets, knowledge) to find a business partner (the Chinese National Oil Com-
pany), and that access to the information about the investment opportunities of the enterprise is
limited due to the specificity of investments in this sphere (Fig. 1).

As already noted, the key areas of activity aimed at attracting FDI, which directly affect
the result of the system of attracting FDI to the enterprise, are the technical and social areas.
It should be noted that the accentuation of these areas does not detract from the importance of
the role of others. However, in the situation in which an enterprise starts to search for foreign
investors in order to attract FDI, it is assumed that the ensure state in other areas is already
optimal, and their improvement is possible at the expense of the investor’s resources, and this
is caused by the process of attracting FDI to the enterprise. At the first stage of choosing and
attracting a direct foreign investor, it is necessary to evaluate the level of functioning of the
system for attracting FDI to the enterprise in the technical and social areas, that is, the effec-
tiveness of managing activities aimed at attracting FDI. This will allow to rank and select the
most suitable type of foreign direct investor in order to achieve the objectives of the enterprise
through the maximum satisfaction of the needs of a foreign direct investor during the duration
of the investment project.

The direction of the development of the system of attracting FDI to enterprises, reflecting
the activities of the enterprise, is aimed at studying the capital market in order to attract FDI for the
implementation of a certain investment project by creating demand for it. It is cross-cutting in
all three states of the system: preparation for attracting FDI; readiness to attract FDI; attrac-
ting FDI. The level of compliance with the direction of development of the system for attract-
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Rys. 1. Perspektywiczne strefy interakcji biznesowej mi¢dzy Rosja a Japoniag w projekcie Sachalin-8
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ing FDI to enterprises in the constructed model is denoted by and is calculated using the follo-
wing formula (1):

1 1 41 41 3 141 31
I :<L],L2,L3>:Zl_=laiL,-,Zi al =1 (1)

L' — alevel of compliance with the direction of development of the foreign investor attrac-
tion system, part. units [0; 1],
I} — an indicator of the state of the system “Preparation for attracting FDI”,

7L — an indicator of the state of the system “Readiness to attract FDI”,

2
L — an indicator of the state of the system “Attracting FDI”,
i — the serial number of the system state in the direction i = 1,3,
oc:- — weight coefficient of the corresponding state of the system for directions at the time

of the decision:
ot,l- >0,Z?a} =1 (2)

Each of the considered states of the system within the framework of observing the direction
is characterized by various parameters, the number and content of which can vary depending on
the specifics of the investment project, the direction of the enterprise, its size, spheres of activity,
and so on. Considering the following parameters that determine the level of compliance with
the direction of development of the system for attracting FDI to enterprises in each state of the
system is proposed. So, being in a state of “Preparation for attracting FDI”, the Ll1 , parameters
characterizing compliance with the direction are as follows: completeness of completed tasks
required to attract FDI; geographical coverage of the FDI market in the search for a foreign direct
investor; the size of the selected estimate for attracting FDI; network interaction of the enterprise
with other organizations (business associations, chambers of commerce and industry, local go-
vernment); business transparency.

The next state, in which the system of attracting FDI to enterprises passes is the “Readiness
to attract FDI”. In it, observance of the le direction is characterized by such parameters: repu-
tation of the enterprise; dynamics of contact base development. The final parameter characteri-
zing the compliance of the direction in the state of the “Attracting FDI” system is the planned
volume of attracting FDI. Thus, compliance with the direction in each state of the system is
characterized by a different number of parameters. This can be reflected using the following
formula (3):

1
1 n nl gl
L= 2Bk 3)

where:
[3%]- — is the weight coefficient of the j-th parameter in the i-th state of the n-direction system
at the moment of making the decision,
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Bij > O,Z’;zl B}j =1 for Vi=13 Lll-j — the value of the j-th parameter in the i-th state of the

direction system, j =1, nl1 .

However, different parameters characterizing the observance of the development direction
of the system in each state of the system are affected by a different number of qualitative and
quantitative factors of the external and internal environment of the enterprise, which is reflected
by the following formula (4):

1 Ry 1 41
Ly =2 i Ly )
where
yll-jr — is the weight coefficient of the r-th influence factor on the j-th parameter in the i-th
state of the direction system at the moment of decision making:
1 R i=13
Yijr >O’zr=1yyr ZlfOFV{ . (5)
j=1ln
where
L],-jr — the value of the r-th influence factor on the j-th parameter in the i-th state of the

direction system, r = l,R}- .

The second direction of the development of the system of attracting FDI to enterprises is the
social direction, which reflects the direction of the company’s efforts to minimize the influence
of uncertainty on the process of making an investment decision on the part of a foreign investor
for the implementation of a certain investment project with the mediation of FDI. Its functioning
implies the activation of human capital at the enterprise (a project team whose functional respon-
sibility is direct attraction of FDI) with the aim of establishing quality interaction with a foreign
investor at all stages of the FDI attracting process.

Conclusions

Thus, in the presented three-level model the first level is institutional, defined by regional and
international agreements between cities, regions of the state, and sub-regions of the continent.
This determines the second necessary level, which is called organizational or infrastructural. This
stage is characterized by the existence of legislation and economic security in a specific state,
and the possibility of attracting subjects of international business. The level of the subsequent
type is a complex phenomenon. It is determined by the development of a model that allows for
predicting the possibility of realizing the interests of subjects of international business.
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The analysis of various organizational and economic forms of relations of foreign companies
with the state in cross-border regions shows that their modern modifications are quite flexible
and can lead to approximately similar results of the effectiveness of receiving economic rent by
the state. But at the same time, due to the transparency of the economic mechanism for collecting
PSA fiscal payments and greater “independence” from general legislation, up to today, it seems
more acceptable for countries that are developing. The successful functioning of the concession
system requires a much deeper study of both fiscal regimes in the territory of such countries and
the solution of numerous legal issues of mining legislation. The greatest positive effect for the
host country is given by foreign direct investment since they represent long-term investments,
are oriented primarily to the strategic advantages of the host country, and are not very influenced
by short-term crisis factors. Apart from this, FDI is associated with the transfer of best practices,
new technologies, management practices, and market technologies to the country, which leads to
an increase in the overall level of competitiveness of the economy in the host state.
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Regulacyjne aspekty zagospodarowania i wykorzystania
zasobow energetycznych w strefach transgranicznych
przez biznes miedzynarodowy

Streszczenie

W artykule przedstawiono aspekty prawnej charakterystyki i regulacji traktowania zasobow natural-
nych, ktore sa objete wspolng dzierzawa dwoch lub wigcej panstw. O nowatorstwie naukowym opraco-
wania przesadza fakt, ktory ukazuje aspekty interakcji migdzynarodowych i ksztattowania si¢ praktyki
legislacyjnej regulacji korzystania z zasobow naturalnych nie tylko w zakresie regulacji panstwowych
i prawnych, ale takze w kontekscie partnerstwa publiczno-prywatnego. Waga zagadnienia polega na tym,
ze gldownym problemem wykorzystania takich zasobow energetycznych jest wlasciwe sformutowanie
i odpowiednia realizacja przepisow migdzynarodowych w zakresie przedsiewzig¢ gospodarczych. Celem
artykutu jest zbadanie, w jaki sposob przedstawiciele biznesu migdzynarodowego moga realizowa¢ w ra-
mach wspolpracy transgranicznej projekty wydobywania zasobéw naturalnych w obszarach transgranicz-
nych w réznych warunkach wspotpracy miedzynarodowej. W pracy postuzono si¢ metodami statystyki
matematycznej, metodami analizy historycznej i prawnej. Przedstawiono trdjpoziomowy model dzialania.
Na pierwszym etapie okresla si¢ mozliwo$¢ wspotpracy, nastgpnie tworzy jej ramy prawne i regulacyjne,
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i na kolejnym etapie okresla si¢ instrumenty o charakterze ekonomiczno-prawnym, ktére mozna wdrozy¢
w tym zakresie. Ostatnim elementem przedstawionego modelu jest znalezienie mozliwosci zainwestowania
w rozw0j pozyskiwania zasobow energetycznych na zasadzie parytetu, a takze tworzenie zintegrowanego
$rodowiska, ktore determinuje mozliwos¢ integracji podmiotow biznesu migdzynarodowego w otoczeniu
gospodarczym.

SLOWA KLUCZOWE: wspoOlpraca transgraniczna, ekosystem, zarzadzanie zasobami, koncesja, przyciaganie
bezposrednich inwestycji zagranicznych (BIZ)
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