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Abstract:

The principle of nullum crimen sine lege expresses an old idea that only the law can prescribe
a particular act as punishable. It is commonly understood as a requirement of sufficient
definiteness of an offence, in particular — of a statutory description of an offence before it has
been committed (lex scripta, lex praevia), and of clarity and precision in criminal provisions
50 as to enable an individual to conform with them (lex certa), as well as their strict interpre-
tation (lex stricta). Nowadays the principle is an internationally recognized human right to
Joreseeable criminalization, guaranteed by, inter alia, Article 7 of the European Convention
on Human Rights. However, the European Court of Human Rights seems to formulate two
slightly different requirements on its basis, namely that the application of criminal law must
be foreseeable for an individual and coherent with the “essence of an offence”. One may ques-
tion whether this can serve as an adequate ‘shield” from arbitrariness on the part of State au-
thorities. Nevertheless, the core aim of such a flexible approach is not to promote legal security
for potential perpetrators, but to achieve better protection of human rights in general.

Keywords: ECHR, ECtHR, European Convention on Human Rights, European Court
of Human Rights, nullum crimen sine lege

INTRODUCTION

The principle of nullum crimen sine lege, expressing the idea that only the law can
prescribe a particular act as punishable, is one of the fundamental principles of modern
criminal law. Derived from the era of Enlightenment, it is commonly understood as a
requirement that an offence be sufficiently defined, but one can draw from it further
postulates, namely: that an offence needs to be previously constituted in an act of par-
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liament (lex scripta, lex praevia); that its legal basis should be clear and accessible to an
individual (/ex certa); and that judges cannot use analogy or a broad interpretation to
the detriment of a perpetrator (lex stricta). It is, therefore, a directive addressed to state
power (the legislative and judicial branches) to make proper laws and to apply them in a
proper manner. On the other hand, it is also a guarantee to individuals that they will not
bear criminal responsibility until they commit an act previously prescribed as punishable
by a legal provision, or to put it differently, that they will have fzir warning before being
punished.! This is the reason why the principle is said to be a part of the more general
concept of the rule of law — the requirement of a legal basis for all activities of state au-
thorities and, at the same time, the foreseeability of states” use of coercive power.?

What is important from the point of view of this paper is that the nullum crimen sine
lege principle also embodies an internationally recognized human right — the right not
to be punished without a legal basis. In terms of the European system of human rights
protection, this right is set out in Article 7 of the European Convention on Human
Rights (ECHR or Convention),? the first paragraph of which declares that

no one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence under national or international law at the
time when it was committed. Nor shall a heavier penalty be imposed than the one that
was applicable at the time the criminal offence was committed.*

'S. Glaser, Nullum Crimen Sine Lege, 24 Journal of Comparative Legislation and International Law
29 (1942), p. 33; A. Zoll, in: A. Zoll (eds.), Kodeks karny. Czesé ogolna. Komentarz. Tom I [The penal code.
General part. Commentary. Volume I], Wolters Kluwer, Warszawa: 2007, pp. 34-49. See also the judgment
of Trybunat Konstytucyjny (the Constitutional Tribunal of Poland) of 5 May 2004, P 2/03, OTK-A 2004,
No. 5, item 39.

> K.S. Gallant, The Principle of Legality in International and Comparative Criminal Law, Cambridge
University Press, Cambridge: 2009, p. 15; M. Krélikowski, R. Zawlocki, Prawo karne [Criminal law],
Wydawnictwo C.H. Beck, Warszawa: 2015, p. 84. See generally J. Raz, The Authority of Law: Essays on Law
and Morality, Oxford University Press, Oxford: 2009, pp. 210-232.

> D.J. Harris, M. O’Boyle, C. Warbrick, Law of the European Convention on Human Rights,
Butterworth, London: 1995, p. 274; P. van Dijk, G.J.H. van Hoof, 7heory and practice of the European
Convention on Human Rights, Kluwer Law International, The Hague: 1998, p. 485; EG. Jacobs, C. Ovey,
R.C.A. White, The European Convention on Human Rights, Oxford University Press, Oxford: 2010, p.
296. See also B. Kunicka-Michalska, Projekt Kodeksu karnego w swietle art. 7 Europejskiej Konwencji o
Ochronie Praw i Podstawowych Wolnosci Cztowicka [The project of the Polish Penal Code in the light of
Article 7 of the European Convention for the Protection of Human Rights and Fundamental Freedoms],
in: T. Bojarski, E. Skretowicz (eds.), Problemy reformy prawa karnego [Problems of criminal law reform],
Lubelskie Towarzystwo Naukowe, Lublin: 1993, p. 82.

* The second paragraph of Article 7 provides that para. 1 “shall not prejudice the trial and punish-
ment of any person for any act or omission which, at the time when it was committed, was criminal
according to the general principles of law recognized by civilized nations,” which means, in general, that
the prosecution of war crimes committed during the Second World War is not contrary to the ECHR.
See J.G. Merrills, The development of international law by the European Court of Human Rights, Manchester
University Press, Manchester: 1988, p. 207; M. Balcerzak, Zasada nullum crimen sine lege w kontekscie
Scigania gbrodni wojennych i zbrodni przeciwko ludzkosci na tle orzecznictwa Europejskiego Trybunatu Praw
Czlowieka [The principle of nullum crimen sine lege in the context of prosecution of war crimes and crimes
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The importance of the nullum crimen sine lege principle in the ECHR system seems
indisputable, as Article 15 of the ECHR provides that the right conferred by Article 7
cannot be derogated even in time of war or other public emergency. Bearing in mind
that the State Parties to the ECHR are obliged to observe the engagements undertaken,
the system created by the ECHR constitutes the minimum standard of human rights
protection.” This is especially true since the standard is recognised by the Court of
Justice of the European Union.® Notably, the Constitutional Tribunal of Poland rec-
ognizes it as well.”

The European Court of Human Rights (ECtHR or Court) was established on the
basis of Article 19 of the ECHR to ensure state’s compliance with its obligations. It has
consistently confirmed the prominent place of the nullum crimen sine lege principle in
the ECHR system. As pointed out in many rulings, “it should be construed and applied,
as follows from its object and purpose, in such a way as to provide effective safeguards
against arbitrary prosecution, conviction and punishment.”® It is worth noting that the
ECtHR is the main institution entitled to construe the provisions of the ECHR (Article
32 of the Convention). Furthermore, it exercises its powers on a broad scale. One can
say that the jurisprudence of the ECtHR is a good example of judicial activism, i.e. the
judiciary developing law to achieve certain goals.” A leading principle in this context
seems to be that of effectiveness, i.e. to make the protection of human rights “practical
and effective” and not “theoretical and illusory”.! While the ECHR is a Charter of
human rights, embodying principles rather than rules, it is openly acknowledged that
the ECtHR is empowered with a wide range of discretion when applying it."" As a con-

against humanity in the light of the European Court of Human Rights case-law], in: T. Jasudowicz, M.
Balcerzak, J. Kapelariska-Pregowska (eds.), Wspdtczesne problemy praw cztowicka i mig¢dzynarodowego prawa
humanitarnego [Contemporary issues in human rights and international humanitarian law], TNOiK Dom
Organizatora, Torun: 2009, pp. 440-441.

> P Hofmariski, in: L. Garlicki (ed.), Konwencja o Ochronie Praw Czlowieka i Podstawowych Wolnosci.
Komentarz do artykutéw 1-18. Tom I [Convention for the Protection of Human Rights and Fundamental
Freedoms. Commentary on Articles 1-18. Volume I], Wydawnictwo C.H. Beck, Warszawa: 2010, pp.
466-467. See also E. Brems, Human Rights: Minimum and Maximum Perspectives, 9 Human Rights Law
Review 349 (2009), pp. 350-353.

¢ Case C-63/83 Regina v Kent Kirk [1984] ECR 2689, para. 22. See also B. de Witte, The use of the
ECHR and Convention case law by the European Court of Justice, in: P. Popelier, C. Van De Heyning, P. Van
Nuffel (eds.), Human Rights Protection in the European Legal Order: The Interaction Between the European
and the National Courts, Intersentia, Cambridge: 2011, p. 17; Ch. Peristeridou, 7he Principle of Legality in
European Criminal Law, Intersentia, Cambridge: 2015, p. 6, pp. 178-220.

7 See the judgments of the Constitutional Tribunal of Poland of 18 October 2004, P 8/04, OTK-A
2004, No 9, item 92, and of 17 May 2012, K 10/11, OTK-A 2012, No 5, item 51.

8 A. Mowbray, The Creativity of the European Court of Human Rights, 5(1) Human Rights Law Review
57(2005), p. 72; L.J. Clements, European Human Righss. Taking a Case under the Convention, Sweet &
Maxwell, London: 1994, p. 155.

? See Merrills, supra note 4, p. 231.

10 K. Starmer, European Human Rights Law, Legal Action Group, London: 2000, pp. 155, 158-160.

" Merrills, supra note 4, p. 34. This, of course, can be subject to criticism, since the danger of the
ECtHR being a policy-making body is not unreasonable. In this respect, see ibidem, p. 80; M. Forowicz,
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sequence, even though the ‘traditional’ rules concerning the interpretation of treaties,
namely Articles 31 to 33 of the Vienna Convention on the Law of Treaties (Vienna Con-
vention), are pertinent, the ECtHR still reads the ECHR in its own way. The doctrine
of an “autonomous concept” provides a good example. In the context of Article 7 the
Court has stated that in its interpretation of the concept of a “penalty”, it remains free
to go behind appearances and to assess for itself whether a particular measure amounts
in substance to a penal response to a “criminal offence”. In particular, a preventive de-
tention order might be deemed as a penalty and, accordingly, falls within the protec-
tion of the nullum crimen (nulla poena) sine lege principle.”* On the other hand, one
should distinguish between a penalty and other measures that concern its execution
or enforcement. If one deals with a measure that in substance constitutes a penalty (or
additional penalty), the ban on retroactive criminal law applies. However, if a measure
only concerns the execution of a penalty that was applicable at the relevant time, then
the guarantee enshrined in Article 7 does not apply. This is particularly true in relation
to instruments that concern the remission of a sentence or a change in a regime for early
release, and those that are merely of a preventive nature (like placement on a register of
offenders)."”* However even more prominent, from the point of view of the judicial activ-
ism, is the “living instrument” doctrine, which enables the ECtHR to match the content
of the ECHR to changing circumstances by making use of evaluative interpretations.
Inclusion of the lex mitior rule within the scope of Article 7 is a good illustration of this
technique. The ECtHR has departed over time from its previously established case-law'*
by ruling that a defendant should be able to benefit from a subsequent criminal law (i.e.
one enacted after an offence has been committed) providing for a more lenient penalty,
as is expressed in Article 15 of the International Covenant on Civil and Political Rights,
which was adopted after the ECHR."

It is widely stated that Article 7 stands for the legal definitiveness of an offence and
constitutes a ban on an overly broad construction of criminal provisions, in particu-
lar by analogy.’® The ECtHR requires, therefore, that both offences and penalties be
clearly defined by law. Its role in this context is to verify whether, at the time when an

The Reception of International Law in the European Court of Human Rights, Oxford University Press, New
York: 2010, p. 12.

2 ECtHR, M. v. Germany (App. No. 19359/04), 17 December 2009, paras. 120, 127-133. The jud-
gment, as well as all other ECtHR judgments, is available at http://www.echr.coe.int.

13 See ibidem, paras. 121, 134-136; ECtHR, Gardel v. France (App. No. 16428/05), 17 December
2009, paras. 40-47. In this matter, see also 1.C. Kaminiski, Zakaz karania bez podstawy prawnej — orzeczni-
ctwo ETPCz za lata 2008—2010 [No punishment without law - case law of the ECtHR of 2008-2010], 11
Europejski Przeglad Sadowy 36 (2011), pp. 40-42.

" X v. Germany, Commission decision of 6 March 1978, Decisions and Reports 13, para. 70-72

5 ECtHR, Scoppola v. Iraly (no. 2) (App. No. 10249/03), Grand Chamber, 17 September 2009, paras.
106-109; see also Kaminski, supra note 13, pp. 36-37.

16 E.g. ECtHR, Kokkinakis v. Greece (App. No. 14307/88), Grand Chamber 25 May 1993, para. 52;
ECtHR, Bagkaya and Ok¢uoglu v. Turkey (App. Nos. 23536/94 & 24408/94), Grand Chamber, 8 July
1999, paras. 42-43.
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allegedly criminal act (or omission) was committed, there existed a binding legal provi-
sion making that act (or omission) punishable, and whether the imposed penalty did
not exceed the limits determined by that provision."” The term “law” as used in Article
7 is, however, grounded on the same concept as used elsewhere in the ECHR, namely it
encompasses both statutory law and case-law and implies the qualitative requirements
of accessibility and foreseeability.'® The ECtHR has pointed out that while “the law”
is of general application, the wording of statutes is not always precise, especially due
to some general categorizations that are commonly used in every legal system. Insofar
as many terms used by a legislator are imprecise, an element of judicial interpretation,
aimed at the elucidation of doubtful points and adaptation to changing circumstances,
is inevitable." It is thus claimed that while certainty of law is highly desirable, its flex-
ibility and ability to keep pace with reality is also of great importance. It is, therefore, the
role of the courts to dissolve any interpretational doubts. The Court has declared that

Article 7 cannot be read as outlawing the gradual clarification of the rules of criminal
liability through judicial interpretation from case to case, provided that the resultant
development is consistent with the essence of the offence and could reasonably be
foreseen.?

Moreover, the requirement of foreseeability is satisfied

where the individual can know from the wording of the relevant provision, if need be
with the assistance of the courts’ interpretation of it and after taking appropriate legal
advice, what acts and omissions will make him criminally liable and what penalty he

faces on that account.?!

Consequently, on the basis of Article 7 the ECtHR has formulated two slightly
different demands than lex scripta, lex praevia, lex certa, and lex stricta, namely that
the application of criminal law must be foreseeable for an individual, and that such
an application must be in accordance with the “essence of an offence”.”> Hence, the

7 E.g. ECtHR, Coéme and Others v. Belgium (App. Nos. 32492/96, 32547/96, 32548/96, 33209/96
& 33210/96), Grand Chamber, 22 June 2000, para. 145; ECtHR, Achour v. France (App. No. 67335/01),
Grand Chamber, 29 March 2006, para. 43.

8 ECtHR, The Sunday Times v. the United Kingdom (App. No. 6538/74), 26 April 1979, para. 49.

¥ E.g. ECtHR, Kafkaris, v. Cyprus (App. No. 21906/04), Grand Chamber, 12 February 2008, para.
141.

2 E.g. ECtHR, Khodorkovskiy and Lebedev v. Russia (App. Nos. 11082/06 & 13772/05), 25 July 2013,
para. 780.

2 E.g. ECtHR, Kafkaris v. Cyprus, para. 140; ECtHR, Cantoni v. France (App. No. 17862/91), Grand
Chamber, 15 November 1996, para. 29.

2 Starmer, supra note 10, p. 124; A. Bernardi, Nullum crimen, nulla peona sine lege berween European
law and national law, in: M.C. Bassiouni, V. Militello, H. Satzger (eds.), European Cooperation in Penal
Matters: Issues and Perspectives, Cedam, Padova: 2008, pp. 101-102; Peristeridou, supra note 6, p. 96; T.
Sroka, in: M. Safjan, L. Bosek (eds.), Konstytucja RP Tom 1. Komentarz do art. 1-86 [The Constitution of
Poland. Volume I. Commentary on Article 1-86], Wydawnictwo C.H. Beck, Warszawa: 2016, p. 1014.
But see B. Kunicka-Michalska, supra note 3.
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human right which is enshrined in Article 7 can be called the right to foreseeable crimi-
nalization.”® This seems to be, however, less ‘shielding’ than the afore-cited principles.
The requirement of a clear, unambiguous statutory provision, enacted beforehand and
publicly accessible, was thought to enable an individual to foresee possible criminal
responsibility just by reading the statute. If one must search for criminal law informa-
tion elsewhere, then such foreseeability seems to be problematic. Since the ECtHR’s
interpretation of the nullum crimen sine lege principle is said to follow “from its object
and purpose”, one may rightfully wonder what this means in practice. In particular, the
nullum crimen sine lege principle is used to stress the protective finality of criminal law,
that is, protection of individuals against the arbitrary use of state power (the vertical
dimension of human rights). Yet there is another aspect of personal security that needs
to be taken into consideration when dealing with criminal policy — protection of indi-
viduals against each other (the horizontal dimension). This object is an element of the
instrumental finality of criminal law, which is aimed, broadly speaking, at controlling
social order and protecting legal assets.** So one may ask: is the Court’s promotion of a
flexible approach to the above-described legal principles aimed at attaining legal secu-
rity for individuals, or more broadly at personal security for members of society?

The following analysis of the ECtHR's rulings examines the actual scope of guaran-
tees enshrined in Article 7. It should be stressed at the outset that attention is primarily
paid to the issue of the criminal conduct, whereas the matter of the penalty is raised
only additionally. Having this in mind, the first part of the paper is aimed at investigat-
ing the scope of protection of the foreseeability condition. The second part is devoted
to the definition of the essence of an offence and its application in practice. In the
third part, the objects and purposes of the ECHR and its role in this context will be
examined.

1. THE FORESEEABILITY OF LAW

In the case of Groppera Radio AG and Others v. Switzerland it was declared that “the
scope of the concepts of foreseeability and accessibility depends to a considerable de-
gree on the content of the instrument in issue, the field it is designed to cover and the
number and status of those to whom it is addressed.”® In each case the ECtHR must,
therefore, determine objectively whether there exists, in national or international law,

3 Peristeridou, supra nota 6, passim.

24 See generally ibidem, pp. 132-134; A. Zoll, in: T. Bojarski (eds.), System prawa karnego. Tom II.
Zrédta prawa karnego [System of criminal law. Volume II. Sources of criminal law], Wydawnictwo C.H.
Beck, Warszawa: 2011, pp. 241-255; J. Utrat-Milecki, 7he effects of the civilising process on penal develop-
ments in the European Union, in: ].B. Banach-Gutierrez, Ch. Harding (eds.), EU Criminal Law and Policy:
Values, Principles and Methods, Routledge, London/New York: 2017, pp. 21-36.

 ECtHR, Groppera Radio AG and Others v. Switzerland (App. No. 10890/84), 28 March 1990,
para. 68.
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a plausible legal basis for a criminal conviction; and determine subjectively whether, at
the time of the alleged commission of the crime, it was reasonably foreseeable to the
accused citizen that his or her conduct would make him/her responsible for such an of-
fence. Bearing in mind the idea that underlies the nullum crimen sine lege principle, one
can assume that within the field of criminal law the highest standard of foreseeability
is required.

The Kokkikakis v. Greece case was one of the first in which the ECtHR applied the
foreseeability test in relation to the right guaranteed by Article 7. The case concerned
a citizen of Greece, who, as a practicing Jehovah’s Witness, had been accused and con-
victed of the crime of proselytism. In his application to the ECtHR he maintained that
the definition of proselytism was so broad that even the slightest discussion of religious
subjects might be considered as an indirect attempt to illegally intrude on someone’s
beliefs. Moreover, he claimed that it was not only the lack of definitiveness of the of-
fence that was contrary to the ECHR, but also that the law was a violation of the free-
dom to manifest one’s religion guaranteed by Article 9 of the ECHR. In its ruling the
ECtHR noted that criminal provisions on proselytism were an exemplification of laws
“inevitably couched in terms which, to a greater or lesser extent, are vague”, the inter-
pretation and application of which depend on existing practice. Since national case-law
had already been settled and was such as to enable the applicant to regulate his conduct
with respect thereto, the limitation of his right was found to be “prescribed by law”
within the meaning of Article 9 of the ECHR and, from the point of view of Article 7,
could serve as a valid basis for criminal responsibility.”” On the other hand, the Court
held that there had been a violation of freedom of religion, since the conviction was not
justified in democratic society by “a pressing social need” for criminalization.”®

The Court offered a similar stance on foreseeability in the case of Flinkkili and Oth-
ers v. Finland. The applicants were charged with spreading data depicting the private
life of another person. They claimed it had not been clear from the penal provision that
their conduct might be punishable, because the scope of private life was not clarified.
Inasmuch as the provision constituted a restriction on the right to freedom of expres-
sion, they also argued, based on Article 10 of the ECHR, that the limitation was not
“prescribed by law” and not “necessary in a democratic society”. The ECtHR noted,
however, that although the legislation was not precise, the Guidelines for Journalists
and the practice of the Council for Mass Media (which professional journalists like
the applicants should have been aware of — even if they were not binding) provided
even more strict rules than criminal law. For this reason the limitation was found to be

% The definition reads as follow: “By ‘proselytism’ is meant, in particular, any direct or indirect at-
tempt to intrude on the religious beliefs of a person of a different religious persuasion (eterodoxos), with
the aim of undermining those beliefs, either by any kind of inducement or promise of an inducement or
moral support or material assistance, or by fraudulent means or by taking advantage of his inexperience,
trust, need, low intellect or naivete.”

¥ ECtHR, Kokkinakis v. Greece, para. 52.

2 [bidem, paras. 49-50.
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“prescribed by law” and, accordingly, coherent with the nullum crimen sine lege prin-
ciple.”” At the same time, it was considered to be too excessive in a democratic society,
especially due to the severe sanction imposed on the applicants. In other words, the
Court found that “the domestic courts failed to strike a fair balance between the com-
peting interests at stake.”*

It is clear from the foregoing that the scope of foreseeability, i.e. the measure of legal
certainty, is not stricter for the right to foreseeable criminalization than that applied to
other fundamental rights under the ECHR. In fact, one may posit that the protection
of the freedom to manifest one’s religion or beliefs, the freedom of expression respec-
tively, is even more far-reaching, since any restrictions on those rights need to meet
more conditions than in case of “freedom from” an arbitrary conviction. While Article
7 requires only that a limitation to an individual’s freedom in general be “prescribed by
law”, this is just the first requirement when dealing with other rights guaranteed by the
ECHR. Limitation of them must be, additionally, justified with a legitimate aim and
be necessary in a democratic society.

On the other hand, the cases cited above show that Article 7 is an element of a wider
approach to criminal justice, where the proportionality of criminalization, i.e. whether
a particular conduct should be penalised in democratic society and how severe a sanc-
tion should be provided for its commitment, is also relevant. It must be borne in mind
that every criminal provision restricts an individual’s freedom of action — it prohibits
particular conduct under threat of penalty, so citizens are not free to exercise their au-
tonomy. It can be claimed, therefore, that criminalization should not only be prescribed
by law, but also justified by a need to protect those legal assets that are valuable in dem-
ocratic society. This is another aspect of protection against the arbitrary use of criminal
sanctions, namely — against arbitrary criminalization by the legislator.’’ This is what is
called the “material characteristic” of an offence, which is covered by the principle of
nullum crimen sine periculo sociali (whereas the nullum crimen sine lege principle stands
for a formal characterization). In Polish legal system one will say that the legislator is
required to prescribe as punishable only such behaviours that are socially harmful (an
abstract viewpoint). The judge, in turn, is not to impose punishment if the harmfulness
of an alleged criminal conduct is negligible (a concrete viewpoint).>* Notably, such a
supplemental guarantee is not enshrined in Article 7 itself, but stems from other provi-
sions. If the applicant claims that the State Party has violated not only his right to fore-
seeable criminalization, but also other right guaranteed by the ECHR, precisely — one
that is limited by a criminal provision, an additional charge must be made.

Even though the ECtHR’s analysis of foreseeability is to assess whether a particular
person has had the opportunity to recognize the legal consequences of an act under-

¥ ECtHR, Flinkkili and Others v. Finland (App. No. 25576/04), 6 July 2010, paras. 67-68, 94.

30 Jbidem, paras. 82-93.

31 L. Gardocki, Ponadustawowe i pozaustawowe standardy prawa karnego [Super-statutory and non-
statutory standards of criminal law], 48 Studia Iuridica (2008), p. 331.

32 See generally Zoll, supra note 1, pp. 19-21.
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taken, it is not the individual’s subjective viewpoint that matters. Since the law may
satisfy the above-mentioned requirement if the legal consequences can be determined
with a help of legal advisor, the standard that is applicable is that of someone who is a
lawyer by profession and, for this reason, who is well acquainted with legal doctrine in
the overall sense. Importantly, the ECtHR noted that “this is particularly true in rela-
tion to persons carrying on professional activity, who are used to having to proceed with
a high degree of caution when pursuing their occupation. They can on this account be
expected to take special care in assessing the risks that such activity entails.”* However,
at present such a “lawyer standard” is related not only to professionals. It serves as a
general criterion of foreseeability — even if no professionals are involved. In particular,
in Del Rio Prada v. Spain it was applied in relation to a person convicted of terrorist of-
fences,* in Ashlarba v. Georgia to a person convicted of being a member of a criminal
syndicate,” in Jorgic v. Germany and Vasiliauskas v. Lithuania to persons convicted
of genocide.* In these cases there was no legal basis to demand any special degree of
knowledge and care from an individual, other than acquaintance with formally binding
legal provisions, in assessing the risks of being subject of criminal responsibility. There
are no reasons to require that ordinary citizens be familiar with established case-law (at
least in continental legal systems), much less with the legal doctrine of both national
and international criminal law.”” Taking into account public international law*® or
“common knowledge™’ as the basis for foreseeability also creates some doubts. Never-
theless, it is justifiable to demand from a lawyer that he or she will not get lost in such a
“thicket of rules” and will be able to provide an individual with proper legal advice. Yet,
does an individual have a duty to consult a lawyer in everyday life? This leads, conse-
quently, to making criminal responsibility be more objective, as an individual’s subjec-
tive possibility to anticipate legal consequences, especially due to clear, unambiguous
criminal provision, written in everyday language and thought to be interpreted literally,
is not crucial. What is crucial, instead, is whether a decision to apply (criminal) law
could be objectively expected in the “legal world”.%

Notably, one may claim that the requirement of a perpetrator’s awareness of unlaw-
fulness must still be met. The problem of subjective foreseeability could be, therefore,

3 E.g. ECtHR, Cantoni v France, para. 34-35; ECtHR, Pessino v. France (App. No. 40403/02), 10
October 2006, para. 33.

3 ECtHR, Del Rio Prada v. Spain (App. No. 42750/09) Grand Chamber, 21 October 2013, paras.
79, 112.

3 ECtHR, Ashlarba v. Georgia (App. No. 45554/08), 15 July 2014, paras. 34, 40.

3¢ ECtHR, Jorgic v. Germany (74613/01), 12 July 2007, paras. 111-113; ECtHR, Vasiliauskas v.
Lithuania (App. No. 35343/05), Grand Chamber, 20 October 2015, paras. 154, 156, and joint dissenting
opinion of Judges Villiger, Power-Forde, Pinto de Albuquerque & Kauris, para. 30.

37 See ECtHR, Jorgic v Germany, para. 113, where the minority opinion was taken into account.

38 See ECtHR, van Anraat v. the Netherlands (65389/09), 6 July 2010, paras. 83-96; see also Kamiriski,
supra note 13, p. 40.

¥ See ECtHR, Ashlarba v. Georgia, para. 40.

“ Peristeridou, supra note 6, p. 99.
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relocated on the grounds of culpability.*! In this regard the case of Sud Fondi Srl and Others
v. Italy is worthy of mention. In this case the applicant companies agreed on a build-
ing project with the municipality. Despite the fact that a planning permission had been
granted to them, the public prosecutor commenced a criminal investigation, considering
the development to be illegal. Subsequently a criminal court agreed with that point of
view. Nevertheless, taking into account “inevitable and excusable error” in the interpre-
tation of “vague and poorly formulated” regional regulations (which interfered with the
national law) and, primarily, the granting of a planning permission, the accused represen-
tatives of the companies were acquitted owing to their lack of a “guilty mind”. However,
at the same time the confiscation of all the land and buildings was ordered. In their com-
plaint to the ECtHR, the applicants pleaded a violation of Article 7, referring to the close
connection between the nullum crimen sine lege and nullum crimen sine cupla principles.
The ECtHR (having found that the confiscation order constituted a “penalty” in terms
of Article 7) noted that indeed there is a requirement of an intellectual connection (con-
sciousness and will) to detect an element of responsibility in the perpetrator’s conduct,
otherwise the penalty would not be justified. It also stressed that it would be incoherent
to require an accessible and foreseeable legal basis and, conversely, to allow persons to be
held “guilty” and punished in cases where they are not in a position to know the content
of criminal law, owing to an error which could not be attributed to them. As a result, the
imposition of the penalty in connection with a finding of no guilt violated Article 7.4

It seems from the above that the guarantee of nullum crimen sine culpa can also be
derived from Article 7.® However, comparing this case with those aforementioned
the only conclusion one may draw is that if an individual acts based on the approval
of authorities it cannot be argued he or she should have made a special effort to verify
his/her legal position. In other words, in such a case — and probably in no others — the
error of law cannot be attributed to an individual.

Now the question arises whether the concept of the objective foreseeability of the
application of law is enough to prevent arbitrariness? If a court decision is based on an
already established construction of a particular offence, or at least if the opinion that
a given behaviour falls within its scope is widely available to the “legal world” at the
time of commission of the alleged offence, then the minimum standard of a fair warn-
ing guarantee would seem to be preserved. An individual has some objectively existing
source of information about which acts are forbidden under threat of criminal penalty,
and the reviewing court should also adhere to them.

In this context the Kafkaris v. Cyprus case is noteworthy. Although the Cypriot
Criminal Code was clear about the penalty of mandatory life imprisonment for pre-

41 See generally ibidem, pp. 61-63.

42 See ECtHR, Sud Fondi Srl and Others v. Italy (App. No. 75909/01), 20 January 2009, paras. 116-
117 (in French and Italian) and Information Note 115 concerning the case (in English); see also Kaminiski,
supra note 13, p. 42.

# See generally G. Panebianco, The nulla poena sine culpa principle in European courts case law, in: S.

Ruggeri (ed.), Human Rights in European Criminal Law, Springer, Cham: 2015, pp. 47-76.
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meditated murder (which the applicant was convicted of), pursuant to the Prison Reg-
ulations life prisoners were eligible for remission of up to a quarter of their sentence.
Life imprisonment was defined merely as imprisonment for twenty years in this matter,
but at the time in question there was a legal practice on the part of prison authorities
to apply this length in each case of life imprisonment. The applicant had also been
informed that he might qualify for earlier release with reference to his sentence of
twenty years imprisonment. Importantly, the Prison Regulations were later declared
unconstitutional and u/tra vires. As the new regulation prevented life prisoners from
applying for remission, the applicant was not released within the previously prescribed
period.* He argued before the ECtHR that the unforeseeable prolongation of his term
of imprisonment on the one hand, and the retroactive application of the new legislation
on the second hand, violated Article 7. Based on the fact that the penal provision had
clearly provided for life imprisonment, the ECtHR did not agree with the argument
of the retroactive imposition of a heavier penalty. It noted however that Cypriot law,
taken as a whole, was not formulated with sufficient precision to enable the applicant to
anticipate in a reasonable manner, even with appropriate legal advice, the scope of the
imposed penalty. In this regard a violation of Article 7 was found.* In consequence,
the state authorities are not free to improve a misleading legal practice (which affects the
clarity of law) to the detriment of a perpetrator in a retroactive manner. Interestingly,
this ruling is said to be the first one in which the ECtHR applied the rule prohibiting
the use of a more severe penalty by reference to criterion of the quality of law. Since in
the context of Article 7 the “law” does not mean merely the “statute”, the claim that life
imprisonment constituted, at the time in question, imprisonment for the remainder of
the convicted person’s life is, in fact, incoherent. Given that, the lex severior retro non
agit rule should have been applied in this case.*

In brief, although criminal law information is not easily available, those who want
to obtain it can do so. As stems from the above, such a wide concept of law can be
problematic not only for citizens, but also for state authorities. Nevertheless, there is an-
other important aspect of nullum crimen sine lege principle, namely demarcation of the
boundaries of human freedom. It is undeniable that the more vagueness there is within
a legal system, the more restricted are the opportunities to apply a strict interpretation.
This leaves room for judicial discretion. Accordingly, if the definition of a criminal act is
full of imprecise terms, the boundary between its literal interpretation and an extensive
one cannot be precisely delineated. The requirement of /ex stricta would seem to be, in
such cases, unfounded. Significantly, even if the case-law or legal doctrine can indicate
the actual scope of criminalization, that scope may be extended over time in relation to
what had been originally supposed to be punishable by a legislator. This is so especially
because of scholars, who (in contrast to what the ECtHR postulates with reference to

4 See particularly ECtHR, Kafkaris v. Cyprus, paras. 12-23, 65-67.
® [bidem, paras. 148-150.
4 Kaminski, supra note 13, p. 38.
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domestic courts) are not bound by the existing interpretations in their research studies.
On the other hand, courts can also put forward some new ideas as a side note (within
the common law system known as obiter dictum), with no direct effect on a particular
decision. All these viewpoints can modify the existing scope of criminalization for future
reference. From this point of view there is no stable ‘boundary of human freedom’.

In this regard the Dragotoniu and Militaru-Pidhorni v. Romania case is worthy of
mention. The applicants, employees of a private bank in Timisoara, were sentenced for
taking bribes. In their applications to the ECtHR they indicated that their conduct did
not constitute a crime because, according to Article 254 of the Rumanian Criminal
Code, bribery could only be committed by a government official or an employee of
state-owned company. Since they were employed in a private bank, they could not be
held criminally responsible for such an offence. In its analysis the ECtHR drew atten-
tion to the fact the Rumanian Government did not reveal that in its national case-law
the status of private banks” employees had been equated, for purposes of criminal law,
to that of a civil servant, nor that such a view was shared by scholars. For this reason, it
was difficult, if not impossible, for the applicants to anticipate that their actions would
entail such consequences. Accordingly, the nullum crimen sine lege principle was found
to have been breached.”

Notably, the ECtHR seems to take the view that what is important is not the method
of adjudication, nor, strictly speaking, the way in which the law is applied in a particular
case, but their effects — whether a final decision on someone’s criminal responsibility
was foreseeable or unforeseeable.*® The mere fact that a “forbidden” analogy or broader
interpretation is employed is not decisive when dealing with the guarantee enshrined in
Article 7. As stems from the Dragotoniu and Militaru-Pidhorni case, interpretation made
by analogy (since the statute expressly narrowed the scope of criminalization to individu-
als with certain features) could constitute a basis for foreseeability if it were previously
expressed in the legal doctrine, and the nullum crimen sine lege principle would not be
infringed in such case. Remarkably, what the ECtHR nicely described as the “progressive
development of law through judicial interpretation” can bring to one’s mind nothing
more and nothing less than reasoning per analogiam. In this context an old German case
concerning “stealing electricity” must be cited. The Supreme Court of Germany ruled
that the liberal construction of the concept of a ‘thing’ (not just as a physical object that
occupies a given space) would stand for the impermissible extension of criminal law by
analogy. In its opinion the application of the criminal provision so as to cover new devel-
opments in living conditions was not possible without altering the statute.’

To sum up, the foreseeability requirement seems to provide some restrictions on
judicial arbitrariness. Since a decision should be based on an already established in a

7 ECtHR, Dragotoniu and Militaru-Pidhorni v. Romania (App. Nos. 77193/01 & 77196/01), 24 May
2007, paras. 43-44.

48 See Peristeridou, supra note 6, p. 98.

# W. Naucke, Interpretation and Analogy in Criminal Law, 3(2) Brigham Young University Law
Review 535 (1986), pp. 535-536.
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“legal world” line of interpretation, it cannot be said to be entirely arbitrary. However,
the concept does not prevent a court from expanding the scope of criminalization set
down by a legislator. Simultaneously, it will not thus prevent a court from narrowing
the sphere of human freedom. The ECHR standard of nullum crimen sine lege principle
is not, however, dependent only on the condition of foreseeability in the application of
criminal law. Another issue is whether the concept of “the essence of an offence” can
be a satisfactory barrier to an extension of criminalization. In other words, does “the
essence of an offence” preclude the criminal responsibility from being based on every
view expressed in a “legal world”?

2. THE ESSENCE OF AN OFFENCE

The concept of the “essence of an offence” is, basically, not defined in the ECHR
system. In many cases it is just proclaimed that

Article 7 of the ECHR cannot be read as outlawing the gradual clarification of the rules
of criminal liability through judicial interpretation from case to case, provided that the
resultant development is consistent with the essence of the offence and could reasonably
be foreseen.”

The Commission of Human Rights has, however, shed some light on the matter in
its decision in X Ltd and Y v. The United Kingdom. Namely, it indicated that Article 7
precludes such an extension of existing offences so as to cover facts which previously did
not entail criminal responsibility. Specifically, “this implies that constituent elements
of an offence such as e.g. the particular form of culpability required for its comple-
tion may not be essentially changed, at least not to the detriment of the accused, by
the case-law of the courts.”' Nevertheless, as stems from the Owuld Dah v. France case,
such “constituent elements” might not be embodied in just one criminal provision. In
this case, at the time in question “torture and acts of barbarity” constituted aggravating
circumstances to the principal offence of murder, but at the time of conviction, after
amendment of the applicable law, torture was classified as a separate offence. The new
regulation was deemed, however, to be a “continuity” of the former one.”* Thus the
statutory classification of factual elements that entail criminal responsibility for a par-
ticular act can change over time without changing the essence of an offence.

Referring in this context to the Polish legal doctrine, it should be emphasized that
the “essence of an offence” is a rather ambiguous issue. Without going into detail, it

0 E.g. ECtHR, K-H.W. v. Germany (App. No. 37201/97), Grand Chamber, 2 March 2001, para. 85;
ECtHR, Kononov v. Lithuania (App. No. 36376/04), Grand Chamber, 17 May 2010, para. 185.

' X Led and Y v. the United Kingdom, Commission decision of 7 May 1982, Decisions and Reports
28,77, para. 9.

2 ECtHR, Ould Dah v. France (App. No. 13113/03), 17 March 2009. Since the penalty imposed on
the applicant did not exceed the maximum one carried by the former regulation, Article 7 has not been
violated. See also Kaminiski, supra note 13, p. 40.
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can be understood as consisting of both the objective and subjective elements of an of-
fence that determine its criminality (essence of a criminal act), or in broader sense, of
each element that prejudge its unlawfulness (essence of an unlawful act). As regards the
criminality only statutory elements are pertinent. This stands, simultaneously, for the
nullum crimen sine lege guarantee. With respect to the unlawfulness however, some non-
statutory elements of an offence should also be taken into account, as this “essence” is
to determine whether a particular behaviour is contrary to the legal order as a whole.”
However, if we assume that a particular act cannot be prescribed as punishable unless it
is unlawful,>* then the “non-statutory” scope of unlawfulness should not be wider than
the one existing at the time of the alleged commission of the offence. In this respect
German legal doctrine uses the term Garantietatbestand — the guarantee essence of an
offence — to cover both its objective and subjective elements and, additionally, its un-
lawfulness and the culpability. Since all these elements determine the criminal liability,
they cannot be changed retroactively to the detriment of a perpetrator.®

Referring to the ECHR system, the “essence of an offence” seems to be considered
as a limitation on judicial discretion when existing penal provisions are being applied
to “present-day conditions”. So long as the courts only clarify the statutory elements of
an offense and “settle them in” new circumstances, no objection can be made.’® What
should take place, then, is an analysis of what the statutory terms currently designate.
The above thesis that the effect of a broad interpretation or analogy could constitute a
prospective legal basis for conviction because of its “foreseeability” would be, therefore,
unfounded. The decision to apply a law could not be accepted if it goes beyond the
boundary determined by the existing elements of an offence, even if it were based on an
already established precedent and could be considered foreseeable. On the other hand,
the task of jurisprudence is, after all, to refine vague provisions of statutory law. Thus, it
would be unfounded to make the claim that within the ECHR system the essence of an
offense is determined by the constitutive elements embodied in criminal provisions that
are yet undetermined. Hence these components must be rooted elsewhere. The concept
of “unlawfulness” seems to be an attractive solution in this regard. One should bear in
mind, however, that the boundary between lawfulness and unlawfulness is not neces-
sarily reflected in binding legislation. In particular, the standard of care that is required
in given circumstances is, as a rule, of a non-statutory character.”” Since “unlawfulness”
does not have a purely normative character, it seems that it is rather a “social sense of

33 See generally R. Debski, Pozaustawowe znamiona przestgpstwa [Non-statutory element of an offence],
Wydawnictwo Uniwersytetu £.6dzkiego, £.6dz: 1995, pp. 80-90, 96-106; A. Zoll, Okolicznosci wylqczajgce
bezprawnos¢ czynu (zagadnienia ogdlne) [Circumstances excluding unlawfulness of an act (general issues)],
Wydawnictwo Prawnicze, Warszawa: 1982, pp. 36-43.

>4 See generally Zoll, supra note 1, pp. 25-28.

> W. Beulke, J. Wessels, Strafrecht. Allgemeiner 1eil. Die Straftat und ihr Aufbau, Miiller, Heidelberg:
2012, p. 46.

>¢ Starmer, supra note 10, p. 224.

57 See generally Debski, supra note 53, pp. 288-291.
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unlawfulness” that is pertinent. This standpoint seems to be supported by the ECtHR'’s
conclusion in the Ashlarba v. Georgia case that the applicant could easily have foreseen
which of his actions would make him criminally responsible, primarily “through com-
mon knowledge based on the progressive spread over decades of the subculture of the
‘thieves’ underworld’ over the public at large.”®

To clarify what the “essence of an offence” is in the ECHR system, the already cited
case of Jorgic v. Germany and the ‘essence’ of genocide is noteworthy. The ECtHR
observed that domestic courts had construed the “intent to destroy a group as such”
based on the entire context of Article 220a para. 1 of the German Criminal Code, hav-
ing regard particularly to the “imposition of measures which are intended to prevent
births within the group” and the “forcible transfer of children of the group into another
group.” These forms of annihilation did not necessitate a physical destruction. Such an
interpretation was said to be adopted by a number of national and international schol-
ars. Moreover, the ECtHR indicated that the United Nations General Assembly advo-
cated for the wider interpretation of genocide in its resolution from December 1992.
For these reasons it concluded that the so-called “ethnic cleansing” in the Doboj region,
intended to destroy the Muslims as a social unit, could reasonably be regarded as falling
within the ambit of genocide. Notably, it has been emphasized that the scope of the of-
fence must, consistent with its essence, as a rule be considered to be foreseeable.”®

The above illustrates that the essence of an offense is determined by both the word-
ing of a statute and how it is understood in the national and international legal doc-
trine. Significantly, the indicated criteria are similar to those of the test of foreseeability.
It seems, therefore, that the conformity of a particular act with the essence of a statutory
offense is not considered as an objective state of affairs (stazus rérum), but rather as some
form of social evaluation. The conclusion of the ECtHR that the applicant’s act “could
reasonably be regarded as falling within the ambit of the offense of genocide” can be put
forward as a confirmation of such a thesis.®

The case of Radio France and others v. France is also notable in this regard. The
editor-in-chief of Radio France and its presenter had been charged with public defa-
mation of a civil servant by giving erroneous information about his participation in
the deportation of thousands of Jews in 1942. The legal basis for the charge was Ar-
ticle 93-3 of the Audiovisual Communication Act of 29 July 1982, that prejudged the
criminal responsibility of a publishing director as the principal offender if the content
of the offending statement had been “fixed prior to being communicated to the pub-
lic”, whereas the maker of the statement was to be prosecuted as an accessory. Before
the ECtHR the applicants argued the criminal law had been over-extensively applied,
since the courts had found the offending statement “prior-fixed” despite the fact that
all news (the defamatory broadcast had been repeated sixty-two times) had been put

 ECtHR, Ashlarba v. Georgia.
* ECtHR, Jorgic v. Germany, paras. 104-109.
6 See Peristeridou, supra note 6, p. 154.
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out live. They pointed out that the scholars had all agreed that the condition of “prior-
fixing” excludes live broadcasts from the scope of Article 93-3. On the other hand, the
French authorities explained that the conviction was not based on the first broadcast,
the content of which could not have been known to the editor-in-chief, but on the
subsequent ones, when the content could be deemed to have been already known and
impliedly accepted. It was emphasized that such an interpretation of the given provi-
sion is rational and keeps up with the changing reality. Moreover, it was said to capture
the essence of the offense, which came down to having the possibility of supervision by
a publishing director whenever a statement is repeated — whether live-to-air or not. The
French authorities argued that this constituted a “reasonable reflection of the way the
offence had originally been framed.”®" In its ruling the ECtHR basically agreed with
the French Government. In particular, it did not carry out any broader analysis of the
essence of the alleged offense on its own, but relied in this respect on the opinion of the
State Party.”” However, what is significant about that opinion is its argumentation. The
Government did not indicate that nowadays some kinds of new methods of prior-fixing
have been developed which force the courts to reinterpret that constitutive element of
the offence. It argued instead that treating the first broadcast as a “prior-fixing” was in
harmony with the underlying idea of the provision.

It can be concluded that the essence of an offense can also be determined by the
idea to which a legislator adhered when introducing particular provisions, the so-called
ratio legis. With this in mind one should recall what analogy means in criminal law.
Namely, it

[...] declares some acts actually outside the coverage of a statute to be criminal because
they are like acts that are covered by the statute, in ways that are relevant to preventing
the evil addressed by the Statute. In the traditional use of crime creation by analogy to a

statutory text, one looks to see if the act involved bears close resemblance to an already
forbidden act.®

Hence the question arises: Is the Radio France and others case an example of analogy?
If “prior-fixing” already had a stable meaning, i.e. there was a consensus as to how the
term was understood and what kind of activities it covered, then the answer would be
in the affirmative.

Another interesting case of a rather controversial nature is Vasiliauskas v. Lithuania.
The applicant was a Lithuanian who, at the time of the Soviet Russian occupation regime,
worked for the Ministry of State Security of the Lithuanian SSR. In 2004 he was found
guilty of genocide on the basis of his participation in the killing of two partisans in 1953.
The problem was that the definition of genocide in the new Lithuanian Criminal Code
varied from that set out in the Convention on the Prevention and Punishment of the
Crime of Genocide (Convention on Genocide). Specifically, it included political groups

" ECtHR, Radio France and others v. France (App. No. 53984/00), 30 March 2004, paras. 17-19.
62 [bidem, para. 20.
© Gallant, supra note 2, p. 26.
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within the range of groups capable of being victims of genocide. The applicant argued
therefore that his conviction was based on the retroactive application of the Lithuanian
Criminal Code, defining genocide in wider terms than the Convention on Genocide
had. The Government stressed, however, the applicant had been convicted of taking part
in the extermination of partisans. The Soviet regime sought to annihilate the identity
of the Lithuanian nation and eliminate it as a group, so the domestic court’s conclu-
sion that the murdered partisans must be regarded as members of a national and ethnic
group was proper.®* The ECtHR concluded, nonetheless, that the exclusion of political
groups from the protected groups was, in light of the #ravaux préparatoires of the Con-
vention on Genocide, intentional. They were considered to be a mobile group, whereas
the Genocide Convention was intended to cover relatively stable and permanent ones.
In addition, although the destruction of only a part of a protected group was relevant, it
should be a “distinct” part — substantial in number, not just two members. The ECtHR
also noted, with reference to Article 31 of the Vienna Convention, that it was not obvi-
ous whether the ordinary meaning of “national” or “ethnic” in the Genocide Conven-
tion covered partisans as a political group being part of the nation. Treating the victims
as part of a protected group would mean, therefore, an analogous application of the
criminal law to the detriment of the accused. Consequently, the applicant’s conviction
of genocide could not have been regarded as consistent with the essence of that offence
as defined in international law at the time of commission, and thus it could not have
been foreseen.®® However, the decision was not unanimous. The main view expressed in
dissenting opinions was that there were so many partisans fighting for the independence
of Lithuania that they had to be perceived as a significant part of the nation.*

While the concept of foreseeability can be specified to some extent, the “essence of
an offense” seems to be more intuitive. What the case of Vasiliauskas does confirm is that
the legislator’s intent, expressed in the travaux préparatoires, is important in deciding
intent. However, this still does not prejudge anything since the common interpretation
of an offence, the one carried out in order to assess the scope of a law’s foreseeability, is
also of relevance. For this reason the finding that a particular act falls within the ambit
of an offence will lead to the finding of foreseeability (as in cases of jorgic and Radio
France), and conversely a finding of that an act falls outside the scope of the “essence of
an offense” will lead to a finding of unforeseeability (as in the Vasiliauskas case). In light
of this convergence, the concept of the “essence of an offence” cannot serve as the effec-
tive tool to combat a too-broad interpretation of a law. It lacks the objectivity required
to limit judicial discretion. A court may consider every source of information about the
law that was available at the moment a particular act had been committed (as in cases
of Jorgic and Vasiliauskas), or even interpret it on its own, precisely — agreed on its new
interpretation applied by state authorities (as in the Radio France case). Depending on

¢ ECtHR, Vasiliauskas v. Lithuania, paras. 121-146.
% Ibidem, paras. 170-186.
% See in particular the dissenting opinion of Judge Ziemele to ECtHR, Vasiliauskas v. Lithuania.
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the Court’s interpretative point of view and the arguments put forward, other elements
of a prohibited act might be deemed to be essential. The Vasiliauskas case is a very good
example, since the dispute between the judges was related to the essence of the crime
of genocide and whether an extermination of a political group representing a signifi-
cant proportion of the Lithuanian nation fell within that essence. On the other hand,
bearing in mind the culpability requirement of Article 7, if the judges disagree about
the scope of criminalization, it is unreasonable to claim it was foreseeable (whether
objectively or subjectively) for an individual.”” What is significant, however, is that
while an unawareness of the unlawfulness of a particular act might exclude a finding of
a “guilty mind”, an unawareness of the criminality will not do s0.® The cited case of
Sud Fondi Srl and Others, where the granted building permission gave the appearance
that the applicants’ activity was lawful (since the applicable criminal provision was not
questioned), shows that the ECtHR is rather of the same view.

3. THE OBJECT AND PURPOSE OF THE ECHR

It is clear from the above that what stands behind the guarantee of nullum crimen
sine lege is an objectively existing legal basis for conviction making the application of
criminal law to a case potentially fall within the established “essence of an offence”
possible to anticipate by an individual. Such a construction however fails to prevent
the arbitrary use of a criminal sanction, as the concept of the essence of an offence still
allows for a not necessarily foreseeable decision. In other words, the foreseeability of
criminalization is not fully secured. One should emphasize at this point that the idea
of depriving the the nullum crimen sine lege principle of its binding force has already
been endorsed within international criminal law, especially in the context of transi-
tional justice.”” This goes hand in hand with a general trend to eradicate impunity
in relation to the most serious human right violations. However, within the ECHR
system it is manifested mainly by an obligation to criminalize violations of the rights
and freedoms protected by the ECHR, or — to put it more precisely — an obligation to
provide criminal law protection “by putting in place effective criminal-law provisions
to deter the commission of offences [...], backed up by law-enforcement machinery for
the prevention, suppression and punishment of breaches of such provisions”.” In this
respect one must be aware that within criminal law there is always a conflict of values.

7 See H. van der Wilt, Nullum Crimen and International Criminal Law: The Relevance of the Foreseeability
Test, 84 Nordic Journal of International Law 515 (2015).

8 Zoll, supra note 1, p. 465; Peristeridou, supra note 16, pp. 62-63. But see Debski, supra note 49,
pp- 27-29.

© See Gallant, supra note 2, pp. 38-39.

7 ECtHR, Mahmut Kaya v. Turkey (App. No. 22535/93), 28 March 2000, para. 85. See also K. Holy,
Prawo migdzynarodowe publiczne wobec amnestii [Public international law and amnesty], Difin, Warszawa:
2015, pp. 75-77; A. Seibert-Fohr, Prosecuting Serious Human Rights Violations, Oxford University Press,
Oxford: 2009, pp. 114-115.
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In the law-making process there are, on the one hand, legal assets, the protection of
which becomes a justification for the criminalization of a particular behaviour; while on
the other hand are the rights of a perpetrator, his or her freedom and autonomy, which
are limited by a prohibition under threat of criminal sanction. Conversely, with respect
to the application of law, the value at stake is the right to legal certainty and security.
For this reason, punishment should not be imposed in the absence of a valid legal basis,
even if someone has committed an act of significant social harm. Nowadays however, it
is hard to defend this tenet of legalism when the act interferes with basic human rights.
One can argue that in the light of principles of equity and social justice, legal security
should not be deemed as an absolute.”” Having this in mind, the conditions underly-
ing the object and purpose of the ECHR give rise to the horizontal weighing of human
rights that compete against each other in given circumstances. If the right to foresee-
ability conflicts with other human rights in the ECHR, what the ECtHR should do is
to align the degree of foreseeability with the expected protection of the other right.”
It is worth recalling in this context that currently one can encounter invocation of the
protection of socially valuable legal assets to justify a need to criminalize particular
behaviours.” This, however, not only means that the legislator cannot prohibit, un-
der threat of criminal penalty, acts that lack any social harmfulness, but also that the
legislator is obligated to provide a penalty when necessary to protect socially valuable
assets. Accordingly, “criminal norms are not only a barrier to state arbitrariness, but
also protect individual autonomy in its positive sense, i.e. they enforce standards of
interpersonal activity.””* Thus foreseeability is interpreted not in the light of the verti-
cal relation between an individual and state authorities, but the horizontal dimension
— interpersonal relationships. From this point of view some reasonable expectations of
individuals with respect to each other, based on a legal system proper for democratic
societies, are in need of protection.

At this point one may wonder whether the ECtHR tries to help State Parties fulfil
such a positive obligation. Recourse to the object and purpose of the ECHR (which
the ECtHR attempts to ensure every time when settling an issue of respect for human
rights) when deciding on a possible violation of Article 7 seems to be useful in this mat-
ter. The widely discussed cases of S.W. v. The United Kingdom and Streletz, Kessler and
Krenz v. Germany are worth mentioning in this regard. The acts which the applicants
had been convicted of constituted an outstanding example of the so-called crime mala
per se, where a common sense of justice requires a perpetrator to be punished regardless
of the principle of nullum crimen sine lege and, in these special cases, regardless of the
degree of foreseeability of criminal responsibility.

"' M. Pieszczek, Zasada lex retro non agit w kontekscie zbrodni wojennych - rozwazania na tle orzeczer
ETPCz w sprawie Kononov v. Lotwa [The principle of lex retro non agit in the context of war crimes — a few
comments on the case of Kononov v Lithuania], 6 Europejski Przeglad Sadowy 14 (2011), p. 14.

7% Peristeridou, supra note 6, p. 99.

73 Zoll, supra note 24, p. 234.

74 Peristeridou, supra note 6, p. 100.
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The first case involved a rape conviction with the perpetrator’s wife as a victim. The
criminality of the rape was not in doubt, but in English common law there was an
established so-called “marital immunity”, according to which a husband could not be
found guilty of raping his wife. Since the penal provision sanctioned “unlawful sexual
intercourse”, it was argued that sex within marriage was lawful as a rule. Although the
recent jurisprudence has begun to provide for exceptions to this immunity, at the time
in question it was still recognized. However, the State authorities claimed the immunity
was already of doubtful validity, as this was an area where the law had been subject to
progressive development and, if need be with help of legal assistance, the applicant could
have foreseen that he would be charged.”” The ECtHR agreed with that reasoning, stat-
ing that “the decisions of the Court of Appeal and then the House of Lords did no more
than continue a perceptible line of case-law development dismantling the immunity of a
husband from prosecution for rape upon his wife.””® It noted, furthermore, that

the essentially debasing character of rape is so manifest that the result of the decisions
of the Court of Appeal and the House of Lords - that the applicant could be convicted
of attempted rape, irrespective of his relationship with the victim - cannot be said to be
at variance with the object and purpose of Article 7 [...], namely to ensure that no one
should be subjected to arbitrary prosecution, conviction or punishment,

and that

‘the abandonment of the unacceptable idea of a husband being immune against
prosecution for rape of his wife was in conformity not only with a civilized concept of
marriage but also, and above all, with the fundamental objectives of the Convention, the
very essence of which is respect for human dignity and human freedom.”

One must agree that the idea of the so-called marital immunity, negating the ille-
gality of rape within a marriage, is glaringly inequitable in the era of equality between
men and women and the wide protection of freedom of sexual self-determination.
Nevertheless, it can be considered as doubtful whether a “perceptible line of case-law
development” is a sufficient source of criminal law foreseeability.”® What is, however,
significant is that the conditions of foreseeability and the essence of the offence (rape)
were assessed with reference to “the fundamental objectives of the Convention, the very
essence of which is respect for human dignity and human freedom”, not just to national
law of a “lower standard”.

In the second case, one should note at the outset that the applicants were high-rank-
ing officials and law-makers in the German Democratic Republic (GDR) structures,

7> ECtHR, S.W. v. the United Kingdom (App. No. 20166/92), 22 November 1995, paras. 19-27. See
also ECtHR, C.R. v. the United Kingdom (App. No. 20190/92), 22 November 1995. The second case in-
volved conviction for attempted rape.

7 ECtHR, S.W. v. the United Kingdom, para. 43.

77 Ibidem, para. 44.

78 This decision was also criticized by the English legal doctrine. A. Ashworth, Principles of Criminal
Law, Oxford University Press, Oxford: 2003, pp. 72-73.
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and following the reunification of Germany they were convicted of incitement to mur-
der many young people trying to escape to West Germany in the years 1971-1989. In
their applications to the ECtHR they alleged that in giving such orders they had acted
in accordance with the legal practise of that time and in the GDR they would never
have been prosecuted for their actions. After a thorough analysis of the legal situation,
the ECtHR ruled, nevertheless, that there was no violation of Article 7. It pointed
out that as being high-ranking ofhcials and, primarily, law-makers the applicants must
have known not only the GDR’s Constitution and legislation on protection of human
lives and its international obligations in this matter, but also have been aware of the
criticisms of its border-policing regime.” The Court’s conclusion was that due to the
special status of the right to life in international human rights instruments, including
the ECHR, the German courts strict interpretation of GDR law, detached from the
legal practice that had been carried out, was not in violation of the nullum crimen sine
lege principle. The ECtHR stressed that a legal practice which flagrantly infringes hu-
man rights and, above all, the right to life, cannot fall within the protection of Article
7. In other words, such a practice cannot be described as “law” within its meaning. The
Court held that: “To reason otherwise would run counter to the object and purpose
of that provision, which is to ensure that no one is subjected to arbitrary prosecution,
conviction or punishment.”®

It follows from the above that persons charged with a crime cannot rely on estab-
lished, foreseeable legal practice of state authorities in order to defend their interests
unless such practice respects basic human rights, especially human dignity and freedom
and the right to life. One might recall in this context the Radbruch formula of /ex in-
iusta non est lex. To plead for the protection of nullum crimen sine lege — in cases where
the principle interferes with such values — can be recognised as something like an abuse
of law. At the same time, inasmuch the ECtHR declares that this would run counter
to Article 7, it can also argue that the lack of criminalization — when it is necessary to
protect core values in democratic societies — falls within the ban on arbitrariness on the
grounds of the ECHR.

Significantly, the condition referred to here as “the object and purpose of the
ECHR?”, aimed at balancing human rights under protection, can also be derived from
the requirement of foreseeability. The ECtHR has proclaimed that what is demanded
it is not an absolute, but a “reasonable” foreseeability.®' This “rationalism” obviously
leaves a great deal of room for judicial discretion. Moreover, the condition described
is connected with the essence of an offence as well. Such a balancing approach might
be applied especially when assessing whether a particular act corresponds — in reason-
able manner — to the essence of the offence. Taking as an example the Vasiliauskas case,

7 ECtHR, Streletz, Kessler and Krenz v. Germany (App. Nos. 34044/96, 35532/97 & 44801/98),
Grand Chamber, 22 March 2001, paras. 77-78.

8 bidem, paras. 87-88.

81 See especially ECtHR, The Sunday Times v. the United Kingdoms also Peristeridou, supra note 6, pp.
97-98.
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regardless of whether the decision reached by the ECtHR was the right one, expression
of some kind of a “social need to punish” is visible in the dissenting opinions. It was
claimed that too much attention has been devoted to the protection of an individual’s
right and too little to a specific collective right to the historical truth and fight against
impunity for the most serious human rights violations (a line of reasoning which is
a general trend in current international law®). Importantly, the ECtHR could have
accomplished this in two ways — at the stage of the legal interpretation of genocide
(i.e. that the extermination of a political group representing a significant proportion of
the Lithuanian population falls within the ambit of genocide); and/or through factual
findings (i.e. that the Lithuanian partisans that were to be exterminated constituted a
significant part of the nation). As Judge Ziemele stated,

While maintaining the rule-of-law standard that Article 7 provides, it is particularly
important that this Court, at the level of the presentation of facts and the choice of
methodology and issues, is guided by these broader principles regarding the right to
truth and prohibition of impunity.**

At the same time, the case clearly illustrates that the assessment of whether the
principle of nullum crimen sine lege has been violated is full of subjectivity. Depending
on one’s personal view of what acts deserved to be punished “the presentation of facts
and the choice of methodology and issues” can be different. Hence, the decision on
the State Party’s compliance with Article 7 does not result from a mere legal syllogism,
where the major premise is the proposition of a given law and the minor premise is
the proposition of a given set of facts. Both the law and the facts are always matters of
interpretation.

The importance of factual findings in this context can be easily seen also in the
Kononov v. Lithuania case. In its first ruling the ECtHR concluded, in a 4-3 vote, that
the applicant could not have foreseen that the killings and the burning of buildings at
Mazie Bati village amounted to a war crime under domestic and international law at the
time. Since a clear definition of “protected group of non-combatants” was lacking, the
victims, due to their engagement in collaboration activity, could not have been deemed
as civilians (non-combatants).** However, such a conclusion was changed by the Grand
Chamber after re-examination of the case. While not referring to the exact status of the
victims, the ECtHR ruled, by fourteen votes to three, that their mass execution without
a trial was in any case contrary to the laws and customs of war, and consequently fell
within the already established ambit of a war crime.®> It was stressed that

82 See Y. Naqvi, The right to the truth in international law: fact or fiction?, 88 International Review of
the Red Cross 245 (2006), pp. 269-272; Holy, supra note 70, pp. 85-88.

8 The dissenting opinion of Judge Ziemele to Vasiliauskas v Lithuania, supra note 36, para. 27.

% ECtHR, Kononov v. Latvia (App. No. 36376/04), 24 July 2008, paras. 125-149.

% See ECtHR, Kononov v. Latvia (Grand Chamber), paras. 125-254. For a summary of the Kononov
case, see Kaminski, supra note 13, pp. 38-39; Pieszczek, supra note 64, pp. 16-19; Balcerzak, supra note 4,
pp. 450-452.
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having regard to the flagrantly unlawful nature of the ill-treatment and killing of the nine
villagers in the established circumstances of the operation on 27 May 1944 [...], even the
most cursory reflection by the applicant would have indicated that, at the very least, the
impugned acts risked being counter to the laws and customs of war as understood at that
time and, notably, risked constituting war crimes for which, as commander, he could be
held individually and criminally accountable.®

The case shows that, depending on subjective convictions, the same factual and
legal bases can lead to opposite conclusions about the observance of Article 7. A paral-
lel problem with the ECtHR’s possibility to assess the factual findings on its own took
place in the case of Korbely v. Hungary. Similarly as in the Kononov case, revision of the
status of the applicant’s victim from non-combatant to combatant led to the conclusion
that there had been a violation of Article 7. However, the decision was made by eleven
votes to six.*’

What is important (and was criticized in some dissenting opinions®), the ECtHR
deemed itself to be in a position to question the interpretation of law and facts made by
national courts, and not only in the event that such an interpretation is manifestly arbi-
trary and undermines the rights and freedoms protected by the ECHR. It is also free to
do so when the Convention itself refers to domestic law. Notably, in relation to Article
7 that would be the rule. It was explained that the ECtHR must be able to verify both
the interpretation of the national and international law made by the domestic courts
and their legal characterization of the factual description of the events. Otherwise Ar-
ticle 7 would be rendered devoid of purpose.*’

CONCLUSIONS

In characterising the principle of nullum crimen sine lege in the ECHR system it
should be noted at the outset that the requirement of the statutory definitiveness of
an offence is rather a declaration. The same is true with respect to the prohibition of
a broad interpretation and analogy. From the point of view of individuals it must be
stressed that on the basis of a legal provision they only get an outline of punishable
acts, which is further developed in both the case-law and the legal doctrine. However,
a decision that is not in line with the current interpretation can still be approved as the
right one. This would be especially true if the negation of the criminalization would
violate basic human rights. As a consequence, it is “more safe” for an individual to be

% ECtHR, Kononov v. Latvia (Grand Chamber), para. 238.

8 ECtHR, Korbely v. Hungary (App. No. 9174/02), Grand Chamber, 19 September 2008. See also
Kamiriski, supra note 13, pp. 39-40; Balcerzak, supra note 4, pp. 447-448.

88 See the joint dissenting opinion of Judges Lorenzena, Tulkensa, Zagrebelsky, Fury-Sandstrém and
Popovicia to ECtHR, Korbely v. Hungary.

8 ECtHR, Kononov v. Latvia, paras. 108-111. See also Z. M. Nedjati, Human Rights under the European
Convention, North-Holland Publishing Company, Amsterdam: 1978, p. 133.
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aware of the scope of unlawfulness rather than rely on the criminal legislation. In other
words, it is not the criminal provision itself that demarcates the actual scope of crimi-
nalization, but the court is allowed to take into account established case-law and legal
doctrine and, in addition, to construct the “essence” of a particular offence on its own
so as to make it suitable to contemporary conditions. For this reason it is “safer” not
to pay too much attention to criminal legislation — the boundaries of freedom it ought
to provide are not decisive in legal practise. However, considering the requirement of
the proportionality of criminal law, what should be decisive in this matter is a “press-
ing social need” for criminalization. Furthermore, assuming that the above-mentioned
rule, according to which acts prohibited under threat of criminal penalties can only be
acts contrary to the legal order, is an absolute principle in democratic societies, such
a “pressing social need” for criminalization must refer to acts (or omissions) that have
already been declared unlawful. One may claim, therefore, that an individual must keep
up with the established legal order. However, it is not just legal norms, but also social
ones that determine unlawfulness. For this reason individuals seem to be left with a
“social sense of unlawfulness” that is applicable in modern democratic societies. One
can recall in this regard the English principle of “skating on thin-ice”, according to
which individuals who are not sure whether their behaviour will or will not be labelled
as criminal, but get involved in it anyhow and risk being prosecuted, cannot escape li-
ability by pointing out the vagueness of the law.”

If one understands the guarantee of “foreseeable” criminalization as something that
should work in every case, i.e. that is “guaranteed”, this is not what the ECHR system
ensures. At the same time, the concept of “unlawfulness” also fails to provide an indi-
vidual with criminal law certainty, since in a particular situation it may not be certain
whether a criminal punishment will or will not be imposed — this depends on the
“pressing social need” for criminalization, which is a rather subjective matter. However,
by preventing people from any and every potentially punishable unlawful behaviour,
the reinforcement of personal security might be achieved. This seems to go hand in
hand with what was posited at the beginning, that Article 7 is just one element of
human rights protection. It cannot undermine other values enshrined in the ECHR,
at least not when it is not justifiable. From this perspective, the flexibility of the nu/-
lum crimen sine lege principle within the ECHR system is aimed at ensuring that the
fundamental social values, especially fundamental human rights, will not lack criminal
law protection in the name of subjectively “foresecable” criminalization. Consequently,
the ECtHR promotes a balancing approach to human rights, which in the context of
criminal law comes down to weighing the interests of both the accused and the “victim”
and decide — taking into account the fundamental objectives of the ECHR by means of
the “reasonable” foreseeability and the concept of the “essence of an offence” — which
one prevails in a particular case.

% Ashworth, supra note 78, pp. 70-75.
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Abstract:

The European Union is founded on a set of common principles of democracy, the rule of law,
and fundamental rights, as enshrined in Article 2 of the Treaty on the European Union.
Whereas future Member States are vetted for their compliance with these values before they
accede to the Union, no similar method exists to supervise respect of these foundational prin-
ciples after accession. This gap needs to be filled, since history proved that EU Member State
governments’ adherence to foundational EU values cannot be taken for granted. Against
this background this article assesses the need and possibilities for the establishment of an EU
Scoreboard on EU values; viable strategies and procedures to regularly monitor all Member
States’ compliance with the rule of law on an equal and objective basis; and the nature of

effective and dissuasive sanction mechanisms foreseen_for rule of law violators.

Keywords: democracy, European Union, fundamental rights, Hungary, Poland, rule
of law

INTRODUCTION: PROBLEM SETTING

The European Union (EU), and its area of freedom, security and justice (AFS]), is
founded on a set of common principles comprised of democracy, the rule of law, and
fundamental rights. This is enshrined in Article 2 of the Treaty on European Union
(TEU) which lists “respect for human dignity, freedom, democracy, equality, the rule of
law and respect for human rights, including the rights of persons belonging to minori-
ties” as the shared values in which the Union is rooted. With the entry into force of the
Lisbon Treaty, the EU became officially equipped with its own bill of rights in the form
of the Charter of Fundamental Rights. Moreover, the national constitutional traditions
of the EU Member States, the ECHR, and the jurisprudence of the Strasbourg court
(ECtHR) are also constitutive elements of EU law.

* Dr. habil., LLM, Ph.D., Associate Professor, E6tvés Lordnd University, Faculty of Law, Budapest;
Visiting Professor, Central European University, Legal Studies Department, Budapest (Hungary).
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Future member states are filtered for their compliance with these values before they
accede to the Union (Article 49(1) TEU). The so-called “Copenhagen criteria”, estab-
lished in 1993, are designed to ensure that all new EU Member States are in line with
the Union’s common principles before joining the EU. In addition, the Union exports
these values, which are a fundamental component of the Union’s international rela-
tions (Articles 21, 3(5) and 8 TEU). That notwithstanding, no similar method exists
to supervise adherence to these foundational principles affer accession. Thus a gap has
emerged between the EU’s proclamation of these fundamental rights and foundational
values and principles, and their actual enforcement. Whereas before accession the most
severe sanction can be imposed on a prospective member country — namely, that its
disregard of EU values might result in not being able to join the EU — there is no coun-
terpart to such scrutiny after accession. This has been referred to by Viviane Reding,
Vice-President of the European Commission, as the “Copenhagen dilemma”.!

Against this background, Commissioner Reding’s call to stop applying a double-
standard when it comes to respect for the rule of law — one for those outside the EU
and another for those already in the EU — should be seen as an important initiative.
“Whereas it is the duty of domestic legal systems to uphold the Treaties, including EU
objectives, rule of law matters are no longer a ‘domain reservé’ for each Member State,
but are of common European interest.”

This lack of monitoring, evaluating, and supervisory mechanisms would not con-
stitute a problem if Member States would continue to adhere to these principles after
accession too. This is a very unlikely hypothetical scenario though. As James Madison
put it, “if angels were to govern men, neither external nor internal controls on govern-
ment would be necessary.”® But governments comprised of human beings, including
EU Member State governments, may — and do — violate foundational principles, and
they do so in at least two ways. In the first place, concepts such as the rule of law and
fundamental rights are fluid concepts. Member States may violate them by violating
the letter of the law or by sticking to their black letter law or jurisprudence instead of
responding to the changed social circumstances (e.g. maintaining the criminalization of
homosexuality, non-criminalization of domestic violence, or lack of reasonable accom-
modations are just illustrative and obvious examples). Second, a country may straight-
forwardly turn against its own previously-respected principles of democracy, the rule
of law, and fundamental rights. This latter scenario may happen in a narrow field, but
in a gravely injurious manner, which is typically the case with regard to fundamental
rights, like for example the Roma crises in France in 2010-2013, the Italian Ponticelli

! “Once this Member State has joined the European Union, we appear not to have any instrument to see
whether the rule of law and the independence of the judiciary still command respect”. European Parliament,
Plenary debate on the political situation in Romania, statement by V. Reding, 12 September 2012. See also V.
Reding, 7he EU and the Rule of Law: What Next?, speech delivered at CEPS, 4 September 2013.

2 Reding (7he EU and...), supra note 1.

3 J. Madison, The Federalist No. 51. The Structure of the Government Must Furnish the Proper Checks
and Balances Between the Different Departments, Independent Journal, 6 February 1788.
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incident,” or the mass surveillance of EU citizens by the British GCHQ intelligence
service in collaboration with the United States NSA.?

Alternatively, a country may make a U-turn on the rule of law path, systematically
eliminating — at least in the domestic setting — channels for various kinds of internal
dissent, i.e., diminishing the potentialities of criticism by the voters by, for example,
controlling the media, gerrymandering, or restricting civil society by cutting funds and
systematically harassing NGO representatives; and doing the same with respect to state
institutions by weakening the powers of the constitutional court, by influencing the
judiciary, by eliminating ombudsman’s offices, etc., thereby deconstructing effective
checks and balances. At the time of writing this present article Member States illustrat-
ing such systemic threats currently include, according to one or more EU institutions,
Hungary® and Poland,” and the number of other potential candidates is rising.

Typically, depreciation of one fundamental value triggers depreciation of others as
well. For example, the discrimination against the Roma went hand in hand with arbi-
trary determinations of a state of emergency by various Italian state and local adminis-
tration organs.® Also, the unlimited surveillance in the UK was possible due to a lack of
transparency and democratic accountability. Any systematic deconstruction of the rule of
law results in violations of fundamental rights in a variety of possible ways. Since democ-
racy, the rule of law, and fundamental rights are co-constitutive, throughout the present
article they will be discussed together, with due regard to their triangular relationship.’

4 See e.g. for more on the French and Italian cases, Commissioner for Human Rights, Human rights
of Roma and Travellers in Europe, Council of Europe, Strasbourg: 2012; for the latter see also Fundamental
Rights Agency, Incident Report: Violent attacks against Roma in the Ponticelli district of Naples, Italy, 2008,
available at: http://fra.europa.eu/sites/default/files/fra_uploads/196-Incid-Report-Italy-08_en.pdf (ac-
cessed 30 May 2017).

> D. Bigo, S. Carrera, N. Hernanz, J. Jeandesboz, J. Parkin, F. Ragazzi & A. Scherrer on behalf of
the European Parliament, National programmes for mass surveillance of personal data in EU Member States
and their compatibility with EU law, 2013, available at: http://www.europarl.europa.eu/RegData/etudes/
etudes/join/2013/493032/IPOL-LIBE_ET(2013)493032_EN.pdf (accessed 30 May 2017).

¢ European Parliament resolution of 3 July 2013 on the situation of fundamental rights: stand-
ards and practices in Hungary (pursuant to the European Parliament resolution of 16 February 2012)
(2012/2130(INI)), commonly called “the Tavares Report” after its Rapporteur.

7 See College Orientation Debate on recent developments in Poland and the Rule of Law Framework,
Brussels, 13 January 2016, available at: http://europa.eu/rapid/press-release_ZMEMO-16-62_en.htm (ac-
cessed 30 May 2017).

8 Fundamental Rights Agency, Incident Report: Violent attacks against Roma in the Ponticelli district
of Naples, Italy, 2008, available at: http://fra.europa.eu/sites/default/files/fra_uploads/196-Incid-Report-
Italy-08_en.pdf (accessed 30 May 2017).

? S. Carrera, E. Guild and N. Hernanz, The Triangular Relationship between Fundamental Rights,
Democracy and the Rule of Law in the EU, Towards an EU Copenhagen Mechanism, CEPS 2013, available at:
hetp://www.ceps.eu/system/files/Fundamental%20Rights%20DemocracyandRoL.pdf; the original study
done for the Directorate General for Internal Policies of the European Parliament, PE 493.031; 2013,
is available at: http://www.curoparl.curopa.cu/RegData/etudes/etudes/join/2013/493031/IPOL-LIBE__
ET(2013)493031_EN.pdf; S. Carrera, E. Guild and N. Hernanz, Rule of law or rule of thumb. A new
Copenhagen mechanism for the EU, CEPS policy brief, 2013, available at: http://www.ceps.eu/system/files/
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1. RATIONALE OF THE EU’S RULE OF LAW SCRUTINY

1.1. Upholding the Rule of Law in the EU and the Member States

As Samuel P Huntington famously claimed

“[e]lections, open, free and fair, are the essence of democracy, the inescapable sine qua
non. Governments produced by elections may be inefficient, corrupt, shortsighted,
irresponsible, dominated by special interests, and incapable of adopting policies
demanded by the public good. These qualities make such governments undesirable, but
they do not make them undemocratic. Democracy is one public virtue, not the only one,
and the relation of democracy to other public virtues and vices can only be understood if

democracy is clearly distinguished from other characteristics of political systems.”*

A challenge facing any rule-of-law debate at the EU level relates to its conceptual
vagueness. The notion of rule of law is elusive and controversial. The thematic contribu-
tions composing the CEPS report on “The triangular relationship between Fundamental
rights, Democracy and Rule of law in the EU — Towards an EU Copenhagen Mecha-
nism”!" revealed that there is an “embeddedness” of the term “rule of law” in specific na-
tional historical diversities of a political, institutional, legal, and even imaginary nature.

In addition, legal theory distinguishes between various concepts of the “rule of
law”, although there are also some uncontroversial common elements. Both the “thin”
and “thick” concepts of the rule of law require more than rules created by an elected
majority.'? Even the thinnest understanding, claiming that any law that a democrati-
cally-elected Parliament passes can be the foundation for the rule of law, presupposes a
minimum element: that people retain the right of expressing their discontent at least at
the next democratic, i.e. free and fair, elections.” Raz prescribes “(1) that people should

No0%20303%20Copenhagen%20Mechanism%20for%20Fundamental%20Rights_0.pdf (all accessed 30
May 2017). Cf also Council of Europe (Parliamentary Assembly), Reporz of the Committee on Legal Affairs
and Human Rights: The Principle of the Rule of Law, 11343, (2007), para. 5.

1'S. P. Huntington, 7he Third Wave: Democratization in the Late Twentieth Century, University of
Oklahoma Press, Norman: 1991, pp. 9-10.

! Carrera, Guild & Hernanz (7he Triangular Relationship...), supra note 9.

12 Adherents of a formal theory, while emphasizing the distinction between rule of law and other
values, go beyond legitimacy through majority rule and look into the authority of the lawmaker, proce-
dure, form, clarity and stability of the norm, and the temporal dimension of the law, i.e. the prohibition
of retroactivity; an independent judiciary; access to the courts; and the requirement that norms should be
based on clear rules and the discretion left to law enforcement agencies shall not be allowed to undermine
the purposes of the relevant rules. Even those who emphasize the legitimizing power of majority rule as the
cornerstone of all political order maintain that dissatisfied citizens reserve a lasting right to revolution. See
J. Raz, The Autority of Law: Oxford University Press, Oxford: 1979, p. 210; J. Locke, Second Treatise, § 240.
See also N. Luhmann, Legitimation durch Verfahren, Suhrkamp, Frankfurt: 1983.

Proponents of substantive rule of law requirements focus on the content, i.e. substance of the laws,
which in their views must reflect certain values such as justice, equality, or human rights. For a summary,
see B. Z. Tamanaha, A Concise Guide to the Rule of Law, in: G: Palombella and N. Walker (eds.), Relocating
the Rule of Law, Hart Publishing, Portland: 2009, p. 4.

13 ]. A. Schumpeter, Capitalism, socialism, and democracy, Harper Collins, New York: 1950.
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be ruled by the law and obey it, and (2) that the law should be such that people will be
able to be guided by it.”'* Fuller identifies a number of principles, such as generality,
publicity, prospectivity, clarity, consistency, the possibility of compliance, constancy,
and faithful administration of the law."” Before going on to examine further potential
constituent elements, Krygier’s warning should be borne in mind: it is impossible to
list the prerequisites of the rule of law in anatomical terms; instead it should be seen as
a teleological notion.'®

Weber brings us closer to the desired objective: Although they have good chances
to survive, neither traditional nor charismatic authority will render a system legitimate
without adhering to some minimum element of rationality,'” which is often formulat-
ed as salus populi suprema lex esto,"® the good of the people as the supreme law. A social
contract can never be rewritten in a way that does not respect at least this minimum
requirement.”” Dworkin straightforwardly rejects the value of majoritarianism as a le-
gitimizing force,*® and searches for the substantive value behind majority rule, which
he traces in political equality.”! Along these lines he argues for an alternative concept of
democracy, which he calls the partnership conception,”” meaning “government by the
people as a whole acting as partners in a joint-venture of self-government.” In the same
vein, Sajé argues™ that the majority — and even more the supermajority — of MPs in

1 Raz, supra note 12, pp. 212-213

5 L. Fuller, 7he Morality of Law, Yale University Press, New Haven: 1969, p. 43.

16 According to Krygier, the rule of law is “concerned with the morphology of particular legal struc-
tures and practices, whatever they turn out to do. For even if the structures are just as we want them and
yet the law doesn’t rule, we don’t have the rule of law. And conversely, if the institutions are not those we
expected, but they do what we want from the rule of law, then arguably we do have it. We seek the rule
of law for purposes, enjoy it for reasons. Unless we seek first to clarify those purposes and reasons, and in
their light explore what would be needed and assess what is offered to approach them, we are bound to
be flying blind.” M. Krygier, Four Puzzles about the Rule of Law: Why, What, Where? And Who Cares?, Talk
delivered as the 2010 Annual Lecture of the Centre for Law & Society, University of Edinburgh, 18 June
2010, UNSW Law Research Paper No. 2010-22, available at SSRN: http://ssrn.com/abstract=1627465
(accessed 30 May 2017).

7 M. Weber, Politik als Beruf, Duncker & Humblot, Miinchen und Leipzig: 1919.

'8 Originally mentioned by Marcus Tullius Cicero, de Legibus (book II1, part III, sub. VIII), as o//is
salus populi suprema lex esto, also referenced by Locke in the Second Treaties and Hobbes in his Leviathan,
believing that it is rationality that makes men abandon the natural state of mankind, i.e. the state of bellum
omnium contra omnes. For a summary, see P. Costa, The Rule of Law. A Historical Introduction, Springer,
Dordrecht: 2009, pp. 73-74.

¥ Cf V. Orbin, U] tdrsadalmi szerzédés sziileters (A new social contract was born), Demokrata, 25 May
2010, available at: http://www.demokrata.hucikk/orban_uj_tarsadalmi_szerzodes_szuletett/ (accessed 30
May 2017).

2 R. Dworkin, Whar Is Democracy, in: G. A. Téth (ed.), Constitution for a Disunited Nation: On
Hungarys 2011 Fundamental Law, CEU Press, Budapest: 2012, pp. 25-34, 31.

2V Ibidem, at 29.

22 [bidem, pp. 26 and 31.

2 A. Sajo, Courts as representatives, or representation without representatives, speech delivered in Yerevan,
Armenia at the conference on The European standards of rule of law and the scope of discretion of powers

in the Member State of the Council of Europe, 3-5 July 2013.
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so-called representative democracies might subvert a rule of law, first by not represent-
ing the majority of voters, i.e. by not fulfilling the promises made during the election
campaign,* and second, by becoming too responsive to popular wishes, denying the
rule of law to the powerless, mainly those who do not constitute part of the electorate.

Joseph Goebbels infamously held that “[i]t will always be one of the best jokes
of democracy that it gives its deadly enemies the means to destroy it.”* Against this
background, in order to prevent this weakness of democracies, the concept of “militant
democracy”™ was introduced, which refers to the capacity of modern constitutional
democracies to defend themselves against domestic political challenges to their exis-
tence as democracies.” In a militant democracy, societal norms are based on the rule
of law, and built-in correction mechanisms compensate for the deficiencies of a majoritarian
government: in the first scenario it makes good the consequences of departing from
identity politics, whereas in the second it compensates for the weaknesses of identity
politics, either by granting participation to those groups who have been excluded from
“we the people” or by representing their interests while being excluded.”® In this sense
international correction mechanisms can be seen as a means of militant democracy, op-
erating along the logic of constitutional law by inserting precautionary measures into
democratic systems to protect them against a future potential government acquiring
and retaining power at all costs, i.e. by superseding constitutional government through
populism and emotional politics.”’

If militant democracy fails in the domestic arena, it means that all elements of a con-
stitutional rule of law are jeopardized, whichever understanding of the term one adheres
t0.”” Even the thinnest understanding of the rule of law, requiring only that democratic
elections are regularly held, is hampered. In a country where domestic checks fail, the
only thing left is the control mechanism of international law, including international
courts protecting the rule of law.*' Accordingly we regard international and EU norms

24 A. Sajé is arguing about the need for the representatives to be responsive to popular demands. H. E.
Pitkin, 7he Concept of Representation, University of California Press, Los Angeles: 1967.

» Cited by S. Holmes in his review of A. Sajé (ed.), Militant Democracy, Eleven International
Publishing, 2004. p. 262 (4(3) International Journal of Constitutional Law 586 (2006)).

% For a full description, see K. Loewenstein, Militant Democracy and Fundamental Rights, 31
American Political Science Review 417 (1937).

7 A. Sajé (ed.), Militanr Democracy, Eleven International Publishing, Utrecht: 2004.

8 Sajo, supra note 23.

» For more on international mechanisms correcting the failure of domestic law to protect minorities,
see e.g. A. Verdross, Die Einbheit des rechtlichen Weltbildes auf Grundlage der Vilkerrechtsverfassung, Mohr,
Tiibingen: 1923.

30 See e.g. Z. Fleck, A bizonytalan jovs, (The uncertain future), Norman, 15 July 2013, available at:
http://www.galamuscsoport.hu/tartalom/cikk/315230_a_bizonytalan_jovo (accessed 30 May 2017).

3! Cf. In contemporary Europe, some of the most important institutional checks on power are those
exercised by the EU and the broader international community, rather than anything within Hungary itself.
E Fukuyama, Do Institutions Really Matter? The American Interest, 23 January 2012, available at: http://
blogs.the-american-interest.com/fukuyama/2012/01/23/do-institutions-really-matter/#sthash. DOa5ys3f.
dpuf (accessed 30 May 2017).
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and enforcement mechanisms as external tools of militant democracy whereby the un-
represented — whether an unrepresented majority or an oppressed minority — are grant-
ed protection against their substandard representatives when all domestic channels of
criticism have been effectively silenced and all domestic safeguards of democracy have
become inoperative — in short, when the rule of law has been effectively deconstructed
in the national setting.

1.2. Upholding the specificities of the EU and EU law

For the first time in EU history, the Lisbon Treaty expressly referred to Union val-
ues, replacing the previous, less extensive principles. Article 2 TEU makes clear — this
time via means of positive law — that the EU is a Wertegemeinschaft,”” a community
based on common values. The EU views the rule of law as one of its raisons d’étre, and
recognizes the rule of law as being one of the interrelated trinity of concepts already
referred to above. These values were reinforced with the entry into force of the Charter
of Fundamental Rights.

When asked about the values that characterize the European Union the best, peace,
human rights, democracy and the rule of law are placed at the top of the list by EU citi-
zens. For individual Europeans personally, peace, human rights and respect for human
life are the values that matter most.*

However, the EU lacks an enforcement mechanism to ensure that these fundamen-
tal values are respected. The challenge underlying enforcement lies at the heart of the
debates about the conferral of powers and national sovereignty, and subsidiarity and
proportionality, i.e., about the vertical separation of powers between the EU and its
constitutive elements. Member States, with special concern for purely internal affairs,
repeatedly question the legitimacy of EU interference into domestic affairs. But there
would be something paradoxical about confining the Union’s possibilities of action
to the areas covered by Union law, and asking it to ignore serious breaches of its basic
values in areas subject to national jurisdiction. If a Member State breaches the EU’s fun-
damental values, this is likely to undermine the very foundations of the Union and the
trust between its Member States, regardless of the field in which the breach occurs.?

Beyond harming the nationals of a Member State, Union citizens residing in that
state will also be detrimentally affected. A lack of limitations on “illiberal practices™

32 See e.g. K. Adenauer’s address on 7 December 1951 at the Foreign Press Association in London, in:
Bulletin des Presse- und Informationsamtes der Bundesregierung No. 19/51, p. 314.

% See Eurobarometer 82 for autumn 2014.

3 European Commission (2003), Communication on Article 7 of the Treaty on European Union - Respect
for and promotion of the values on which the Union is based, COM(2003) 606 final, 15 October 2003, p. 5.

3 The term “illiberal democracy: was coined long ago, but it gained practical relevance in the EU after
Hungarian Prime Minister praised it in his speech given in Tusnddfiirdé on 25 July 2014. The original speech
is accessible in video format via https://www.youtube.com/watch?v=PXP-6n1G8ls (accessed 30 May 2017).

Cf. Frans Timmermans’ speech: “There is no such thing as an illiberal democracy”. Frans Timmermans,
EU framework for democracy, rule of law and fundamental rights, Speech to the European Parliament,
Strasbourg, Speech/15/4402, 12 February 2015.
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may encourage other Member States’ governments to follow suit, and subject other
countries’ citizens to an abuse of their rights. In other words, violations of the rule of
law may, if there are no consequences, become contagious.’*® Moreover, all EU citizens
will to some extent suffer due to the given state’s participation in the EU’s decision-
making mechanisms, or at the very least the legitimacy of the Union’s decision-making
process will be jeopardized. Thus a state’s departure from the rule of law standards and
the European consensus will ultimately hamper the exercise of rights of individuals
EU-wide.

Here one should also address an important specificity of EU law, namely the nature
and future faith of instruments covering the AFS]. As long as fundamental rights are
not enforced in a uniform manner throughout the Union, and for as long as a Mem-
ber State cannot take the judicial independence of another Member State for granted,
mutual trust and mutual recognition based on instruments in the AFS] will be jeopar-
dized.”” As long as certain Member States are worried about their citizens’ basic rights
and respect for their procedural guarantees due to different fundamental rights stan-
dards, they leave short-cuts in their legislation so as not to enforce EU law, and at the
same time will interpret EU law in a restrictive way.”® And as long as the Member States
— with or without good reason — have no faith in each others’ human rights protection
mechanisms, the administration of EU criminal justice will remain cumbersome® and
the Member States may invoke the protection of basic human rights in order to permit
exemptions from the principle of the primacy of EU law, which could potentially have
fatal consequences to the EU legal system.

The CJEU has accepted that the presumption of EU Member States’ compliance
with fundamental rights may be rebuttable.*’ If EU Member States cannot properly

3¢'V. Orbédn: 7he conservative subversive, Politico 28, 2015, pp. 1215, 15.

37 As the CJEU has recently stated “...the principle of mutual trust between the Member States is
of fundamental importance in EU law, given that it allows an area without internal borders to be created
and maintained. That principle requires, particularly with regard to the area of freedom, security and
justice, each of those States, save in exceptional circumstances, to consider all the other Member States to
be complying with EU law and particularly with the fundamental rights recognised by EU law.” Opinion
2/13 on the compatibility of the draft agreement on the EU accession to the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) with the EU and TFEU Treaties of 13
December 2014, CJEU, para. 191.

3% G. Vermeulen, W. De Bondt, Ch. Ryckman (eds.), Rethinking international cooperation in criminal
matters in the EU. Moving beyond actors, bringing logic back, footed in reality, Maklu, Antwerpen, Apeldoorn,
Portland: 2012, 269-270.

3 W. Van Ballegooij, P. Bard, Mutual Recognition and Individual Rights: Did the Court Ger It Right? 7
New Journal of European Criminal Law 439 (2016).

4 See the seminal Solange cases of the German Federal Constitutional Court: Solange I, BvL 52/71,
BVerfGE 37, 271, 29 May 1974; Solange II, 2 BvR 197/83, BVerfGE 73, 339, 22 October 1986.

41 'The Court of Justice of the European Union, in Joined Cases C-411/10 and C-493/10, N.S. and
M.E., 21 December 2011, para. 80, states that: “it must be assumed that the treatment of asylum seek-
ers in all Member States complies with the requirements of the Charter, the Geneva Convention and
the ECHR”, and para. 104 states, “[i]n those circumstances, the presumption underlying the relevant
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ensure an efficient, human rights-compliant and independent judiciary to carry out
the task of ensuring compliance, how could the principle of mutual recognition pos-
sibly stand in EU JHA law?** The establishment of a uniform EU human rights regime
might be the answer to this problem.

The heads of states and governments reached the same conclusion in the Stockholm
program, which is surprisingly candid regarding the principle of mutual recognition.
The Stockholm program expresses a straightforward criticism that mutual trust, which
was the alleged cornerstone of several third pillar documents adopted after 11 Sep-
tember 2001, was in reality absent, and offers a program aimed at establishing it. In
order to remedy the problem and create trust, the multi-annual program proposes legal
harmonisation. “The approximation, where necessary, of substantive and procedural
law should facilitate mutual recognition.”* By 2012 several important EU laws were
passed to this effect, for instance on the right to interpretation and translation in crimi-
nal proceedings, the right to information in criminal proceedings, and the establish-
ment of minimum standards on the rights, support and protection of victims of crime
— issues all covered in the Justice chapter of the Charter of Fundamental Rights.*

The development of judicial cooperation as illustrated above supports the neo-func-
tionalist explanation of the evolution of European integration. At the early stage of in-
tegration, Members States declined each and every rudimentary formal criminal coop-
eration. The free movement of persons within the area of freedom, security and justice,
in addition to the formation of subjects of legal protection at the Community level, ne-
cessitated common criminal investigations and cooperation in European decision-mak-
ing (the first spill-over effect).” The initially stalling of criminal cooperation and the
Member States’ fear of losing a considerable part of their national criminal sovereignty
resulted in the formation of norms that were highly influenced by politics, difficult to

legislation, stated in paragraph 80 above, that asylum seekers will be treated in a way which complies
with fundamental rights, must be regarded as rebuttable”, and para. 106 reads, “Article 4 of the Charter
of Fundamental Rights of the European Union must be interpreted as meaning that the Member States,
including the national courts, may not transfer an asylum seeker to the ‘Member State responsible’ within
the meaning of Regulation No 343/2003 where they cannot be unaware that systemic deficiencies in the
asylum procedure and in the reception conditions of asylum seekers in that Member State amount to sub-
stantial grounds for believing that the asylum seeker would face a real risk of being subjected to inhuman
or degrading treatment within the meaning of that provision.”

©2S. Carrera, E. Guild, Implementing the Lisbon Treaty Improving the Functioning of the EU on Justice
and Home Affairs, European Parliament, Brussels: 2015.

# Stockholm Programme, Section 3.1.1.

# Directive 2010/64/EU of the European Parliament and of the Council of 20 October 2010 on the
right to interpretation and translation in criminal proceedings; Directive 2012/13/EU of the European
Parliament and of the Council of 22 May 2012 on the right to information in criminal proceedings;
Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing
minimum standards on the rights, support and protection of victims of crime, and replacing Council
framework decision 2001/220/JHA.

® E. B Haas, Beyond the Nation-state, Stanford University Press, Stanford: 1964; P. C. Schmitter, 7hree
Neo-functional Hypotheses About International Integration, 23(2) International Organization 161 (1969).
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enforce, and represented lower levels of cooperation: instead of legal harmonisation the
adopted provisions complied with the principle of mutual recognition.

However, in the face of a lack of adequate, communautarised, enforceable minimum
procedural guarantees and human rights mechanism, such provisions were unable to
operate effectively. Currently we are witnessing how due process guarantees comple-
ment existing provisions, and how an EU criminal procedural law system evolves, as
a second spill-over effect, in order to maintain and promote effective cooperation in
criminal matters. This is how a minimum harmonisation of due process guarantees
or, in other words making fundamental rights justiciable, permits mutual recognition-
based laws to survive.

Beyond the political costs of the democracy, rule of law, and fundamental rights
deficits, the social and economic costs should also be mentioned. When discussing so-
cial costs, the point of departure must be the deficiency of democracies, which results in
the depreciation of the other two values. Namely, the elected legislative branch suffers
from some shortcomings concerning representativeness. They might turn against those
who elected them, not fulfilling their promises in the electoral campaign, but also — and
for our purposes more importantly — they may exclude certain groups of people from
representation. On the one hand these might be those groups which voted against the
representatives, but on the other might include those who are excluded altogether from
any political representation. They are denied even the most fundamental, first genera-
tion human right, namely the right to vote. These are the groups that are traditionally
called — depending on the jurisdiction in question — insular or vulnerable minorities,
such as children, individuals living with mental disabilities, and certain groups of for-
eigners. Lacking political rights, they are typically protected by the judiciary, first and
foremost by the apex courts.* Depreciation of the rule of law thus hits these individu-
als much harder than those capable of influencing electoral processes to some extent.

Finally, a state based on democracy, the rule of law, and fundamental rights creates
an institutional climate that is a determinant for economic performance. Especially
in times of financial and economic crises, solid state institutions based on commonly
shared values play a key role in creating or restoring confidence and fostering economic
growth. The impact of national justice systems on the economy has been demonstrated
in many cases by the International Monetary Fund, the European Central Bank, the
OECD, the World Economic Forum and the World Bank.*

4 A Sajo, supra note 23.

7 The 2015 EU Justice Scoreboard, Communication from the Commission to the European
Parliament, the Council, the European Central Bank, the European Economic and Social Committee
and the Committee of the Regions, COM(2015) 116 final; Communication from the Commission to
the European Parliament, the Council, the European Central Bank, the European Economic and Social
Committee and the Committee of the Regions, 7he 2014 EU Justice Scoreboard, COM/2014/0155 fi-
nal; ¢f also European Commission, 7he Economic Impact of Civil Justice Reforms, Economic Papers 530,
September 2014; What makes civil justice effective?, OECD Economics Department Policy Notes, No. 18
June 2013 and 7he Economics of Civil Justice: New Cross-Country Data and Empirics, OECD Economics
Department Working Papers, No. 1060.
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2. EU ATTEMPTS AT MONITORING AND ENFORCING
THE RULE OF LAW

History and recent events have proven that the Copenhagen dilemma is currently a
very vivid one in the EU. It exists despite the fact that the EU, under the current treaty
configurations, is already a rule-of-law actor, relying on a set of policy and legal instru-
ments, assessing (to varying degrees) Member States’ compliance with democracy, the rule
of law, and fundamental rights.”® The dilemma exists because these mechanisms consti-
tute a scattered and patchwork set of Member States’ EU surveillance systems as regards
their obligations enshrined in Article 2 TEU and the Charter of Fundamental Rights.

The only “hard law” with a treaty basis is Article 7 TEU. Article 7 consists of a preven-
tive arm (determining a clear risk of a breach), and a corrective arm (determining a serious
and persistent breach). The scope of its application is remarkably broad and has the clear
advantage that, as compared to other mechanisms, it is not only limited to Member States’
actions when implementing EU law, but also covers breaches in areas where they act auto-
nomously. Italso provides for more or less clear sanctions: if there is a serious and persistent
breach by a Member State of the values referred to in Article 2, this Member State might
be sanctioned and even be suspended from voting at the Council level. However, Article 7
has never been activated in practice due to a number of political and legal obstacles.

There are other EU-level instruments for evaluating and monitoring (yet not directly
supervising) Article 2-related principles at the Member-State level. These include, for
instance, the Cooperation and Verification Mechanism (CVM) for Bulgaria and Ro-
mania, the EU Justice Scoreboard, the EU Anti-Corruption Report, as well as the Eu-
ropean Semester, Annual Reports on Fundamental Rights published periodically by the
European Commission, the European Parliament and the Fundamental Rights Agency
(FRA), Commission infringement procedures (Articles 258 and 259 of the Treaty on the
Functioning of the European Union, TFEU), peer reviews in accordance with Article
70 TFEU, and European Parliament resolutions. One should also take into account UN
processes and procedures, and the Council of Europe, including the Venice Commission
reports. Furthermore, there are ample available data from other sources as well.

But all these mechanisms present a number of methodological challenges. First,
they constitute ‘soft policy’, because they are not legally binding, relying on the use of
benchmarking techniques, exchanges of “good practices”, and mutual learning process-
es between Member States. Second, they are strongly affected by politicisation, and as a
consequence make use of non-neutral and subjective evaluation methodologies. Third,
many of these mechanisms are characterized by a lack of democratic accountability and
judicial control gaps, with a limited or even nonexistent role for the European Parlia-
ment and the Court of Justice of the European Union.*”

4 Tbidem.

# J. Mortensen, Economic Policy Coordination in the Economic and Monetary Union: From Maastricht
via the SGP to the Fiscal Pact, CEPS Working Document No. 381 (2013), Centre for European Policy
Studies, Brussels.
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In response to these deficiencies, European institutions have called for reforms. The
European Parliament initiated the establishment of a clear and detailed EU mechanism
on democracy, the rule of law, and fundamental rights:* it called for an EU mechanism
for compliance with and enforcement of the Charter of Fundamental Rights and the
Treaties — embracing all the values protected by Article 2 TEU — relying on common
and objective indicators; and for carrying out regular assessments on the situation of
fundamental rights, democracy and the rule of law in all Member States.”! It was pro-
posed to establish a scoreboard on the basis of common and objective indicators by
which democracy, the rule of law and fundamental rights could be measured. Its indica-
tors should reflect the Copenhagen political criteria governing accession and the values
and rights laid down in Article 2 of the Treaties and the Charter of Fundamental Rights,
and be drawn up on the basis of existing standards.

The previous European Commission published a Communication in March 2014
on a New EU Framework to Strengthen the Rule of Law.’* According to this docu-
ment, the purpose of this new EU Framework would be to enable the Commission
to find a solution with a given Member State in order to prevent the emergence of a
systemic threat to the rule of law in that Member State that could develop into a “clear
risk of a serious breach” within the meaning of Article 7 TEU, which would require the
mechanisms provided for in that Article to be launched. The EU Framework would be
triggered in situations where EU Member States are adopting measures or tolerating
situations which could be expected to systematically and adversely affect, or constitute
a threat to, the integrity, stability and proper functioning of their institutions in secur-
ing the rule of law. This would include issues related to constitutional structures and
separation of powers, the independence or impartiality of the judiciary, or the system
of judicial review.”

In those cases where there would be clear indications that there is a “systematic
threat” to the rule of law in one Member State, the EU Framework would allow for the
initiation of a formal “structured exchange” between the Commission and the given
Member State. This exchange would be organized in three stages: first, a Commission
assessment, where it would issue a “rule of law opinion” substantiating its concerns
and granting the EU Member State the possibility to respond; second, a Commission
“rule of law recommendation”, would be issued in cases where the controversy is not
resolved, and which would provide a fixed time limit for addressing the concerns and
specific indications on ways and measures to address them; and third, a follow-up or
monitoring of the rule of law recommendation which, if not satisfactorily addressed,
could create the possibility for activating the Article 7 TEU mechanism. As regards the

> P8_TA-PROV(2015)0227.

o1 [bidem, para. 12.

52 European Commission, Communication, A New EU Framework to Strengthen the Rule of Law,
COM(2014)158, 11.3.2014.

53 [bidem, p. 7. The Communication states: “[tJhe Framework will be activated when national ‘rule of
law safeguards’ do not seem capable of effectively addressing those threats.”
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role of the Parliament and the Council, the Communication highlights that they would
be kept “regularly and closely informed of progress made in each of the phases.”

While the EU Framework to Strengthen the Rule of Law can be seen as a step in the
right direction, it has a number of limitations. First, the monitoring dimension is rather
weak in nature. It does not provide for a comparative and regular/periodic assessment,
by relevant thematic area (corresponding with the fundamental rights enshrined in the
EU Charter), for each individual EU Member State so as to have a country-by-country
assessment on the state of the rule of law in each Member State.”® Second, the ways
in which the Commission would use existing information and knowledge on specific
EU Member States’ practices, and whether it would launch a “rule of law opinion” or
a “rule of law recommendation” remains rather discretionary. The assessment would
not be carried out by fully independent academic experts who would ensure the full
impartiality of the findings. Nor does it provide for any judicial and democratic ac-
countability method (i.e. there are no specific roles for the Parliament or the CJEU)
in order for the Commission to take further steps in any of these stages. Third, the EU
Framework does not propose any specific model, internal strategy, or policy cycle” for
EU inter-institutional coordination of the findings resulting from the Commission’s
rule of law assessment and those from other EU monitoring or evaluation processes of
EU Member States’ performances, such as the European semester cycle and soft eco-
nomic governance.*

The Communication was acknowledged at the General Affairs Council meeting
of 18 March 2014.%” But since then it has not been followed up on by the Coun-
cil. Instead, EU Member States’ representatives have raised several institutional and
procedural questions regarding the Commission’s initiative, which were examined and
addressed by the Council Legal Service (CLS) in an Opinion issued in May 2014.%®
The CLS emphasized that “respect of the rule of law by the Member States cannot be,
under the Treaties, the subject matter of an action by the institutions of the Union ir-
respective of the existence of a specific material competence to frame this action, with
the sole exception of the procedure described in Article 7 TEU.” It concluded that Ar-
ticle 7 TEU cannot constitute the appropriate basis to amend this procedure, and that
the Commission’s initiative was not compatible with the principle of conferral. It also
stated that there is no legal basis in the Treaties empowering the institutions to create a
new supervisory mechanism additional to what is laid down in Article 7 TEU with re-
spect to the rule of law in the Member States, nor to amend, modify, or supplement the

>4 See Carrera, Guild & Hernanz (7he Triangular Relationship...), supra note 9.

% As proposed by European Parliament, Resolution on the situation of fundamental rights in the EU
(2010-2011), P7_TA(2012)0500, Rapporteur: Monika Flasikovd Benovd, 22 November 2012.

>¢ See also European Parliament, Draft Report on the situation of fundamental rights in the European
Union (2013-2014), (2014) 2254 (INI), Rapporteur: L. Ferrara, 6 March 2015.

57 Press Release, Council meeting, General Affairs, 3306th, Brussels, 18 March 2014.

> Council of the EU, Commission’s Communication on a new EU Framework to strengthen the Rule of

Law: Compatibility with the Treaties, 10296/14, Brussels, 27 May 2014.
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procedure set forth in Article 7. “Were the Council to act along such lines, it would run
the risk of being found to have abased its powers by deciding without a legal basis.”

The CLS suggested as an alternative the conclusion of an intergovernmental interna-
tional agreement designed to supplement EU law and to ensure the respect of Article 2
TEU values. This agreement could envisage the participation of European institutions,
and the actual ways by which EU Member States would commit to drawing appropri-
ate conclusions from a ‘review system’.

Kochenov and Pech have expressed concerns about the CLS Opinion and rightly
argued that

... since the Commission is one of the institutions empowered, under Article 7 TEU, to
trigger the procedure contained therein, it should in fact be commended for establishing
clear guidelines on how such triggering is to function in practice. In other words, a
strong and convincing argument can no doubt be made that Article 7(1) TEU already
and necessarily implicitly empowers the Commission to investigate any potential risk
of a serious breach of the EU’s values by giving it the competence to submit a reasoned
proposal to the Council, should the Commission be of the view that Article 7 TEU ought
to be triggered on this basis. Moreover, given the overwhelming level of interdependence
between the EU Member States, and the blatant disregard for EU values in at least one
EU country, the Commission fulfilled its duty as Guardian of the Treaties by putting
forward a framework that would make Article 2 TEU operational in practice.”

The General Affairs Council of 16 December 2014 adopted Conclusions on ensur-
ing respect for the rule of law.® The Council committed itself to establishing a dialogue
among all EU Member States to promote and safeguard the rule of law “in the frame-
work of the Treaties”. The Conclusions underline that this “dialogue” will be based on
the principles of objectivity, equality and non-discrimination between EU Member
States, and it will be driven by an evidence-based and non-partisan approach. The
Council also agreed that this dialogue will take place once a year in the Council General
Affairs configuration and be prepared by COREPER (Presidency), and consideration is
given to launching debates on thematic subject areas. By the end of 2016, the General
Affairs Council was to evaluate the experience.!

It is not clear what actual outputs such a dialogue will produce or the ways in which
the principles of objectivity, an evidence-based approach, and non-politicisation will be
guaranteed in practice. Such an inter-governmental framework of cooperation cannot be
conducive to effectively addressing the current rule of law challenges across the Union.

In any case, without the Council ever expressing its approval, the Commission’s
initiative for an EU Framework to Strengthen the Rule of Law is being tested at the
time of writing the present article. The EU Framework — commonly known as the pre-

%9 See D. Kochenov and L. Pech, Upholding the Rule of Law in the EU: On the Commissions Pre-Article 7
Procedure as a Timid Step towards the Right Direction, EUI Working Papers, RSCAS 2015/24, Florence, p. 11.

0 See www.consilium.europa.eu/en/meetings/gac/2014/12/16.

" Council of the European Union, Rule of Law: Evaluation of mechanism, 13980/16, Brussels, 9
November 2016.
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Article 7 procedure — was triggered against Poland.®

The application of the pre-Article 7 EU Framework procedure raises numerous
questions. The triggering of the EU Rule of Law Framework against one Member State,
i.e. Poland, but not another, namely Hungary — where constitutional capture happened
much earlier — may call into question the objectivity and impartiality of the EU rule
of law system, and the principle of equal treatment of all Member States.”> The case
for criticising EU institutions is particularly strong because the problems in Hungary
and Poland are very similar and closely interrelated; in fact, it seems as if the latter was
mimicking the former. Thus it seems as if the Commission acted arbitrarily and in an
unequal manner, or worse, as if it was influenced by political bias, i.e. the Hungarian
governing party Fidesz, belonging to the large party family of the European Peoples’
Party, seems to have been given more leeway in departing from EU values than the Pol-
ish Law and Justice Party, which is affiliated with the less influential group of European
Conservatives and Reformists.**

Apart from the issues surrounding the objectivity of the process and the equal treat-
ment of Member States, the actual use of the EU Rule of Law Framework vis-a-vis Po-
land also raises numerous questions concerning the procedure’s effectiveness. Uphold-
ing and promoting European values may follow a “‘sunshine policy’, which engages and
involves rather than paralyses and excludes”, or a “value-control which is owned equally
by all actors”® — but only if the Member State in question is playing by the rules, i.e. if
it accepts the validity of European norms and values and the power of European insti-
tutions to supervise these. “Since the success of such a positive approach is very much
dependent on the willingness of the recipients to adhere to the concept of cooperative
constitutionalism, it will not work when a state systematically undermines democracy,
deconstructs the rule of law and/or engages in massive human right violations. There is
no reason to presume the good intentions of those in power to engage in a sunshine ap-
proach involving a dialogue and soft measures to make the entity return to the concept
of limited government — a notion that those in power wished to abandon in the first

62 See http://ec.europa.eu/news/2016/01/20160113_en.htm where it is stated that “[t]he College
agreed to come back to the matter by mid-March, in close cooperation with the Venice Commission of
the Council of Europe. Echoing what President Juncker said last week, First Vice-President Timmermans
underlined after the College meeting that this is not about accusations and polemics, but about finding
solutions in a spirit of dialogue. He underlined his readiness to go to Warsaw in this context.” See also
http://europa.eu/rapid/press-release MEMO-16-62_en.htm.

% For immediate criticism, see D. Kochenov, The Commission vs. Poland: The Sovereign State Is Winning
1-0, 25 January 2016, available at: http://verfassungsblog.de/the-commission-vs-poland-the-sovereign-
state-is-winning-1-0/; G. Gotev, Tavares: Discussing rule of law in Poland separately from Hungary will lead
nowhere, 13 January 2016, available at: http://www.euractiv.com/sections/justice-home-affairs/tavares-
discussing-rule-law-poland-separately-hungary-will-lead (both accessed 30 May 2017).

% Gotev, supra note 63.

% G.N. Toggenburg and J. Grimheden, 7he Rule of Law and the Role of Fundamental Rights: Seven
Practical Pointers, in: C. Closa and D. Kochenov (eds.), Reinforcing Rule of Law Oversight in the European
Union, Cambridge University Press, Cambridge: 2016.
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place.”®® Indeed, instead of deliberation and discourse, the procedure vis-a-vis Poland
has turned into a “dialogue of the deaf”.”

Inasmuch as the negotiations between the Commission and the Polish government
remained fruitless, the Commission formalised its concerns in its Opinion of 1 June
2016.%® These again remained without echo, so the Commission went on to issue its
Rule of Law Recommendation of 27 July 2016 with regard to the decisions and con-
stellation of the Polish Constitutional Tribunal, with a deadline set to expire on 27 Oc-
tober 2016. Knowing the stance of the Polish government, it was unsurprising that
the Recommendation did not have any effects. Instead the governing Law and Justice
party (known as PiS, the Polish acronym for Prawo i Sprawiedliwos¢) called into ques-
tion the power of the Commission to issue such a recommendation,”® and continued
to systematically limit the independence of and worsen the overall situation within
the Constitutional Tribunal of Poland.” Even European Commission President Jean-
Claude Juncker became ever more skeptical about the effectiveness of the EU Rule of
Law Framework.” Nevertheless, instead of launching an Article 7 TEU procedure, in
a pathetic attempt to gain more time a complementary recommendation was adopted

¢ P Bard, S. Carrera, E. Guild, D. Kochenov, An EU Mechanism on Democracy, the Rule of Law
and Fundamental Rights, Center for European Policy Studies (CEPS), Brussels: 2016, p. 41. See also D.
Kochenov, L. Pech, Monitoring and Enforcement of the Rule of Law in the EU: Rbetoric and Reality, 11(3)
European Constitutional Law Review 512 (2015).

¢ K. L. Scheppele, L. Pech, Poland and the European Commission, Part I: A Dialogue of the Deaf?, 3
January 2017, available at: http://verfassungsblog.de/poland-and-the-european-commission-part-i-a-dia-
logue-of-the-deaf/ (accessed 30 May 2017).

8 See http://europa.cu/rapid/press-release_ MEMO-16-2017_en.htm, for the full text and its analysis
see L. Pech, Commission Opinion of 1 June 2016 regarding the Rule of Law in Poland: Full text now available,
19 August 2016, available at: http://eulawanalysis.blogspot.de/2016/08/commission-opinion-of-1-june-
2016.html (both accessed 30 May 2017).

% Commission Recommendation regarding the rule of law in Poland, 27 July 2016, C(2016) 5703 final

70 “If the Commission continues to press its unprecedented rule of law procedure against Poland, the
country could issue a challenge to the European Court of Justice ‘at any time,” warned Jarostaw Kaczyriski,
leader of the ruling Law and Justice party and Poland’s most powerful politician, adding that the inquiry
was ‘dreamed up’ and went beyond what is allowed by EU treaties.” Jan Cienski and Maia de La Baume,
Poland and Commission plan crisis talks. Warsaw warns it could challenge the Brussels rule of law probe in
the EU highest court, 30 May 2016, available at: heep://www.politico.eu/article/poland-and-commission-
plan-crisis-talks/ (accessed 30 May 2017).

7t See e.g T. Koncewicz, Constitutional justice in Handeuffs? Gloves are off in the Polish Constitutional
Conflict, 3 September 2016, available at: http://verfassungsblog.de/constitutional-justice-in-handcuffs-
gloves-are-off-in-the-polish-constitutional-conflict/; T. Koncewicz, Constitutional Capture in Poland 2016
and Beyond: What is Next?, 19 December 2016, available at: http://verfassungsblog.de/constitutional-
capture-in-poland-2016-and-beyond-what-is-next (both accessed 30 May 2017).

72 ]. Kuczkiewicz, funcker au «Soir»: «Il y a un sérieux probléme de gouvernance en Europe», Le Soir, 5
November 2016, available at: htep://www.lesoir.be/1360084/article/actualite/union-europeenne/2016-11-
04/juncker-au-soir-il-y-un-serieux-probleme-gouvernance-en-europe. For an assessment of Mr. Juncker’s
statement, see L. Pech, K. L. Scheppele, 7he EU and Poland: Giving up on the Rule of Law?, 15 November
2015, available at: http://verfassungsblog.de/the-eu-and-poland-giving-up-on-the-rule-of-law/ (both ac-
cessed 30 May 2017).
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by the Commission on 21 December 2016,” giving the Polish government another
two months to comply with the recommendation. That deadline will soon expire, and
one does not need an oracle to foresee that the PiS government will fail to comply.
What is more, the postponement of the deadline allowed the PiS government sufficient
time to entirely capture the Constitutional Tribunal. As Professors Scheppele and Pech
put it: “The Commission’s new Recommendation was therefore dead on arrival, since
the events it tried to forestall had already come to pass. The Commission’s delay and
continued reluctance to start the sanctions process will make it harder for any external
pressure to undo the damage.””* As the Polish Human Rights Commissioner Adam
Bodnar laconically put it: “The struggle for the independence of the Tribunal is lost.””>
As a result, the Commission is increasingly losing face and credibility in the eyes of the
public by its investment of time and energy into avoiding the launch of Article 7 TEU.
The fact that the Parliament and the Council are continuing with their own rule of law
agendas, often in conflict with the Commission’s positions, can be seen as further evi-
dence proving that the Commission is incapable of fulfilling its function and enforcing
the Treaty provisions on EU values or representing the European interest. The Commis-
sion could, however, benefit from these debates by giving thoughtful consideration to
other European institutions’ responses. The European Parliament initiated a Legislative
Own-Initiative Report on the establishment of an EU mechanism on democracy, the
rule of law, and fundamental rights (EU Rule of Law mechanism). Building on several
past EP resolutions,”® but mainly on the Resolution of 10 June 2015 on the situation in
Hungary,”” the Legislative Own-Initiative Report was initiated based on the attempts
to establish an EU mechanism on democracy, the rule of law and fundamental rights in
order to present recommendations to the Commission as regards an EU mechanism as
a tool for compliance with and enforcement of the Charter of Fundamental Rights and
the Treaties, relying on common and objective indicators.

In its Resolution adopted in a Plenary session on 8 September 2015,”® the Parlia-
ment called on the Commission to draft an internal strategy on the rule of law

7> Commission Recommendation regarding the rule of law in Poland, complementary to Commission
Recommendation (EU) 2016/1374, Brussels, 21 December 2016, C(2016) 8950 final.

74 K. L. Scheppele, L. Pech, Poland and the European Commission, Part II: Hearing the Siren Song
of the Rule of Law, 6 January 2017, available at: http://verfassungsblog.de/poland-and-the-curopean-com-
mission-part-ii-hearing-the-siren-song-of-the-rule-of-law/ (accessed 30 May 2017).

7> M. Steinbeis, Is the EU Commission’s Rule of Law Fight about Poland already lost?, 17 October 2016,
available at: http://verfassungsblog.de/is-the-eu-commissions-rule-of-law-fight-about-poland-already-lost/
(accessed 30 May 2017).

76 See e.g. European Parliament resolution of 27 February 2014 on the situation of fundamental rights
in the European Union (2012), European Parliament resolution of 3 July 2013 on the situation of funda-
mental rights: standards and practices in Hungary (pursuant to the European Parliament resolution of 16
February 2012), European Parliament resolution of 12 March 2014 on evaluation of justice in relation to
criminal justice and the rule of law.

77 P8_TA-PROV(2015)0227, para. 12.

78 P§_TA-PROV(2015)0286.
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accompanied by a clear and detailed new mechanism, soundly based on international
and European law and embracing all the values protected by Article 2 TEU, in order
to ensure coherence with the Strategic Framework on Human Rights and Democracy
already applied in EU external relations and render the European institutions and
Member States accountable for their actions and omissions with regard to fundamental
rights.

The tools mentioned include the establishment of a scoreboard on the basis of com-
mon and objective indicators by which democracy, the rule of law and fundamental
rights will be measured; constant monitoring, based on the established scoreboard and
a system of annual country assessment; empowering the Fundamental Rights Agency
to monitor the rule of law situation in Member States; issuing a formal warning if the
indicators show that Member States are violating the rule of law or fundamental rights;
and improvement of coordination between the EU institutions and agencies, Member
States, the Council of Europe, the United Nations and civil society organizations.” The
European Parliament in October 2016 passed a Resolution calling upon the Commis-
sion to initiate legislation on a comprehensive rule of law, democracy, and fundamental
rights Scoreboard.®

2.1. The Scoreboard

As a first step, the EU could monitor the situation of the rule of law, democracy
and fundamental rights by taking into account the many assessments, country-reports,
checklists, and indicators developed to measure and monitor countries’ adherence to
democracy, the rule of law and fundamental rights outside the EU framework, while
simultaneously developing its own Scoreboard. These assessments and instruments in-
clude, but are not limited to: the Worldwide Governance Indicators (WGI) project,*’
the United Nations Rule of Law Indicators,* the World Justice Project Rule of Law
Index,® and the Venice Commission’s checklist for evaluating the state of the rule of
law in individual states.** Country reports and monitoring provided by actors such

7 Ibidem, para. 10.

8 European Parliament resolution of 25 October 2016 with recommendations to the Commission
on the establishment of an EU mechanism on democracy, the rule of law and fundamental rights
(2015/2254(INL)), P8_TA-PROV(2016)0409; W. van Ballegooij, T. Evas, An EU Mechanism on
Democracy, the Rule of Law and Fundamental Rights, Interim European Added Value Assessment accompany-
ing the Legislative initiative report (Rapporteur Sophie in ‘t Veld), European Parliamentary Research Service,
October 2016, PE.579.328; Annex I, L. Pech, E. Wennerstrom, V. Leigh, A. Markowska, L. De Keyser,
A. Gémez Rojo and H. Spanikova, Assessing the need and possibilities for the establishment of an EU score-
board on democracy, the rule of law and fundamental rights; Annex 11, P. Bard, S. Carrera, E. Guild and D.
Kochenov, with a thematic contribution by W. Marneffe, Assessing the need and possibilities for the establish-
ment of an EU Scoreboard on democracy, the rule of law and fundamental rights.

81 See http://info.worldbank.org/governance/wgi/#home (accessed 30 May 2017).

82 See. http://www.unrol.org/doc.aspx?d=3061 (accessed 30 May 2017).

8 See http://worldjusticeproject.org/rule-of-law-index/ (accessed 30 May 2017).

8 See http://www.eods.eu/library/VC.Report%200n%20the%20rule%200f%20law%20english. pdf
(accessed 30 May 2017).
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as the Commissioner for Human Rights of the Council of Europe, the Parliamentary
Assembly of the CoE, and other relevant UN human rights bodies and rapporteurs
also constitute fundamental sources on the state of play of the triangular relationship
between fundamental rights, democracy, and the rule of law in EU Member States.
Additionally, case law from the European Court of Human Rights, together with its
implementation, provides us with a first-hand assessment of rule of law deficits. Points
of potential reference for monitoring purposes by the EU should be highlighted. The
current and future role of the FRA should also be carefully considered.

The sine qua non of any Scoreboard is its efhiciency. In this regard the mechanism
suggested should put an emphasis on a contextual understanding of the problem, in-
stead of only quantifying it. A one-size-fits-all approach with rigid numerical indica-
tors might well result — due to the methodological deficits inherent in existing indica-
tor-based methodologies — in substandard outcomes. It should be closely scrutinized
what these indicators indicate in reality, and whether that corresponds to the objectives
foreseen. The narrow focus and one-dimensional approach of many of the indicators
calls into question their consideration with respect to the triangular relationship of EU
values, and it is doubtful whether the militant democracy approach is reflected in the
normative evaluation. Qualitative and context-specific evaluations are difficult to auto-
mate, and therefore there should be a heavy reliance on expert knowledge. This should
go hand-in-hand with issues of their objectivity, academic excellence, and the question
concerning how the scientific rigour, transparency and accountability of the Scoreboard
will be enforced.

2.2. Procedure

As a second step, a procedure for a rule of law scrutiny should be considered. Trans-
parency and accountability should be enforced, while EU principles such as conferral
of powers, subsidiarity and proportionality, as well as inter-institutional arrangements
must all be respected. Criminal lawyers and criminologists are well aware of the fact®
that it is not the gravity of the (criminal) sanction, but its inevitability and proximity to
the crime committed that has a deterrent effect. The same applies to sanctions against
states. Transferring this wisdom to the situation at hand, it is regrettable that the EU has
used such a relatively slow mechanism to respond to violations of its own fundamental
principles. The often irreversible and severe harms done in the meantime should also be
taken into account with regard to the speed of the response.

A range of potential solutions have been offered by individual politicians, scholars,
authors, and other experts to strengthen the rule of law and its enforcement across the
EU — with or without Treaty amendments.*® They include an extension of the scope

® At least since C. Beccaria wrote his famous work 250 years ago. For an English language version, see
C. Beccaria, On crimes and punishments, Bobbs-Merrill, Indianapolis: 1963

8 For a recent overview the EPRS briefing Member States and the rule of law Dealing with a breach
of EU values, available at: http://www.europarl.europa.cu/RegData/ctudes/BRIE/2015/554167/EPRS _
BRI(2015)554167_EN.pdf (accessed 30 May 2017).
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of Article 7 TEU and/or abolishing Article 51 of the Charter of Fundamental Rights,
so that all Charter rights become directly applicable and justiciable in the Member
States.¥” Other suggestions, such as the Heidelberg proposal on a rescue package for EU
fundamental rights,* the numerous scholarly responses to that attempt,*” a “swift and
independent monitoring mechanism and an early-warning system”,” and a systemic
infringement action’" are all options worthy of consideration. Some scholars have ar-
gued that it is possible to establish a binding rule of law mechanism, which they have
called the “Copenhagen mechanism”, within the current Treaty framework, by an inter-
institutional agreement with the contribution of independent academic experts in the
process of monitoring Member States’ compliance with Article 2 TEU.*?

2.3. Sanctions

Promotion of the rule of law, as foreseen in the Treaties with respect to current” and
prospective Member States,” is closely correlated with the possibility to effectively sanc-
tion “rule of law” violations — especially if they are systemic, persistent or serious.” As
is apparent from the state of the art and the depreciation of rule of law values, enforce-
ment is the weak side of the existing legal framework for overseeing European values
— including the Article 7 mechanism or general infringement procedures according to
Articles 258-260 TFEU. A lack of enforcement with effective sanctions is also the weak
side of suggestions by EU institutions and academic proposals.”® The highly probable
failure of both “naming and shaming” as well at the more positive discursive approach

% Reding (7he EU and...), supra note 1.

% A. von Bogdandy, M. Kottmann, C. Antpoehler, J. Dickschen, S. Hentrei, M. Smrkolj, A Rescue
Package for EU Fundamental Rights — Illustrated with Reference ro the Example of Media Freedom, 15 February
2012, available at: http://www.verfassungsblog.de/en/ein-rettungsschirm-fur-europaische-grundrechte-
dargestellt-am-beispiel-der-medienfreiheit/#.Upqk2zmRjz] (accessed 30 May 2017).

% See the online symposium at hetp://www.verfassungsblog.de/en (accessed 30 May 2017).

% Tavares Report, proposing a new mechanism to effectively enforce Article 2 TEU (supra note 6).

' K. L. Scheppele, What Can the European Commission Do When Member States Violate Basic Principles
of the European Union? The Case for Systemic Infringement Actions, November 2013, available at: http://
ec.europa.eu/justice/events/assises-justice-2013/files/contributions/45.princetonuniversityscheppelesys-
temicinfringementactionbrusselsversion_en.pdf (accessed 30 May 2017).

%2 Carrera, Guild & Hernanz (7he Triangular Relationship...), supra note 9; Carrera, Guild & Hernanz
(Rule of law...), supra note 9.

9 See especially Article 3(1) TEU: “The Union’s aim is to promote peace, its values and the well-being
of its peoples”; and Article 13(1) TEU: “The Union shall have an institutional framework which shall aim
to promote its values.”

9% See Article 49(1) TEU.

% It should be clarified whether the different languages of Article 7 TEU referring to a “serious and
persistent breach” and the Commission’s proposal addressing instances of “systemic threat to the rule of
law”, as well as Barroso’s reference to situations of “serious, systemic risks” to the rule of law are identical,
and if not, the extent to which they overlap. (Jos¢é Manuel Durio Barroso, Staze of the Union Address 2013,
European Parliament, 11 September 2013, Speech/13/684).

% D. Kochenov, L. Pech, Monitoring and Enforcement of the Rule of Law in the EU: Rbetoric and
Reality, 11(3) European Constitutional Law Review 512 (2015), p. 528.
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should be acknowledged: an illiberal state is unlikely to be persuaded to return to EU
values by means of diplomatic attacks, political criticism, discussions, and dialogue.
Proposals for “adding bite to the bark™” thus typically start with quasi-economic sanc-
tions, such as the suspension, withholding or deduction of EU funds.”® Such an ap-
proach would also put an end to the paradox of building authoritarian regimes, in
denial of EU values, using EU money.

CONCLUSIONS

One should not view the enforcement of fundamental EU values, particularly that
of the rule of law, as a spill-over effect of market integration, nor accept the attempts to
deconstruct the triad of democracy, the rule of law and human rights by disguising it as
an alternative national constitutional identity. When a state is departing from the rule
of law, it is not a case of clashes over constitutional identities. Deconstruction of the
rule of law is typically a project of a governing elite, as opposed to mirroring the wish of
the people. Such an attempt can become successful if all means of militant democracy
fail in a nation state.

The dividing line is thus not between various constitutional identities, as is often
contended by illiberal forces, but is still — as in 1941, when Altiero Spinelli authored
his Manifesto — between

those who conceive the essential purpose and goal of struggle as being the ancient one,
the conquest of national political power, and who, albeit involuntarily, play into the
hands of reactionary forces, letting the incandescent lava of popular passions set in the
old moulds, and thus allowing old absurdities to arise once again; and those who see the
main purpose as the creation of a solid international State, who will direct popular forces
towards this goal, and who, even if they were to win national power, would use it first
and foremost as an instrument for achieving international unity.”

77 V. Sadurski, Adding Bite to the Bark: The Story of Article 7, E.U. Enlargement, and Jorg Haider, 16
Columbia Journal of European Law 385 (2009).

% K. L. Scheppele, Enforcing the Basic Principles of EU Law through Systemic Infringement Procedures,
2015, available at: htep://www.law.nyu.edu/sites/default/files/upload_documents/Kim%20Lane%20Sche
ppele%20SIP%20revision%20clean.pdf; K. L. Scheppele, 7he EU Commission v. Hungary: The Case for the
“Systemic Infringement Action”, Assizes de la Justice, European Commission, November 2013, available at:
htep://ec.europa.cu/justice/events/assises-justice-2013/files/contributions/45. princetonuniversityscheppe-
lesystemicinfringementactionbrusselsversion_en.pdf and K. L. Scheppele, Making Infringement Procedures
More Effective: A Comment on Commission v Hungary, Case C-288/12, Eutopia, 29 April 2014, available
at: heep://eutopialaw.com/2014/04/29/making-infringement-procedures-more-effective-a-comment-on-
commission-v-hungary-case-c-28812-8-april-2014-grand-chamber/. Building on the above suggestions,
see also J. Miller, Why the EU Needs a Democracy and Rule of Law Warchdog, Aspen Review 2015, avail-
able at: http://www.aspeninstitute.cz/en/article/2-2015-why-the-eu-needs-a-democracy-and-rule-of-law-
watchdog/ (all accessed 30 May 2017).

? A. Spinelli, For a Free and United Europe — A Draft Manifesto, Ventotene (1941).
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One should therefore bear in mind that attempts to undermine the rule of law typi-
cally go against the social consensus of the nation state in question.

In addition to intra-state concerns, rule of law backsliding'® harms the nationals of
the Member State in question, as well as EU citizens as a whole. It deconstructs the mu-
tual trust on which instruments in the area of freedom, security and justice are based;
it entails economic, social and political costs for the EU; and it diminishes EU cred-
ibility in external affairs, especially in terms of promoting the rule of law, democracy
and human rights in third countries. The current initiatives by EU institutions should
therefore be welcomed, for what is at stake is the rule of law, a foundational European
value and the sine qua non of European integration. Without its safeguarding and en-
forcement, the EU as we currently know it would cease to exist.

197, Miiller, Safeguarding democracy inside the EU. Brussels and the future of the liberal order, Transatlantic
Academy Paper Series, 2012-2013, No. 3, p. 9.





