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Abstract:

This article is dedicated to the publications of the Russian legal scholars on the annexation
of Crimea in 2014 or, according to the Russian version of the events “Crimea’s reunification
with Russia.” Based on the factual circumstances of the case and the norms of Ukrainian
constitutional law and international law, as well as modern approaches in international legal
doctrine, the article analyses the key arguments of the Russian authorities and its legal scholar-
ship, namely the following: 1) Russias use of force against Ukraine was necessary to defend Rus-
sian nationals and compatriots; 2) Russias use of force against Ukraine was a lawful response
to the request for assistance by the legitimate leaders of Ukraine (V. Yanukovych) and Crimea
(S. Aksyonov); 3) the events in Crimea were a secession, with the subsequent accession of the
Republic of Crimea to the Russian Federation as an independent state; 4) Ukraine disregarded
the principle of the equality and self-determination of peoples vis-a-vis the residents of Crimea,
therefore, Crimeans had the right to secede; 5) Crimea is historically Russian; 6) Ukraine had
been exercising peaceful annexation of the peninsula since 1991, and Russia did not object to
this (subject to certain conditions, which Ukraine violated in 2014); 7) the transfer of Crimea
to Ukraine in 1954 was illegal. This article evaluates whether these claims hold any weight
under international law. In addition the general trends in contemporary Russian approaches to
international law are outlined and their effects on its foreign policy are examined.
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INTRODUCTION

The annexation of Crimea, committed by the Russian Federation in February —
March 2014, became the first such operation in Europe since Hitlerite Germany’s
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actions in the 1930s — 1940s. Russia’s subsequent actions in the Donetsk and Luhansk
regions in the course of 2014 — 2016 amounted to military aggression against Ukraine,
illegal occupation of part of its territory, killings of civilian population, and tortures
perpetrated on soldiers of the Ukrainian Armed Forces and volunteers.

The recent developments in different parts of the world serve as evidence of the
global consequences of the afore-mentioned events, which could lead to the collapse
of the international legal order. Thus, should the international community fail to stop
the military aggression of the Russian Federation against Ukraine, restore the previous
status quo, make Russia pay for the harm it has inflicted, and hold the perpetrators of
crimes to accountability, the global community of states may experience grave conse-
quences. At the same time, the efforts of Ukraine and other states, as well as those of
the EU and international organisations, can be successful only when the international
community comes together, not only to rebut Russias claims with respect to Crimea
and Ukraine, but also to hold Russia accountable for its approaches to legal interactions
with other states.

This article critically analyses the legal arguments put forward by the Russian scholar-
ship concerning the annexation of Crimea and attempts to assess their validity. The
relevant Russian legal doctrine includes works by N. Abdullayev, Ye. Aleksandrova,
N. Baguzova, P. Belov, Yu. Golik, A. Ibragimov, A. Kudryashov, A. Kapustin, O. Khlestov,
N. Kopytkova, V. Kryazhkov, V. Lazyer, K. Sazonova, L. Tarasova, V. Tolstykh, V. Tom-
sinov, and others. During the course of this examination the article naturally examines
relevant writings of foreign scholars as well.

1. RUSSIA’S CLAIM THAT THE USE FORCE AGAINST UKRAINE
WAS A NECESSARY MEASURE TO DEFEND RUSSIAN NATIONALS
AND COMPATRIOTS

The fact that the Russian Armed Forces were used in February — March 2014 has
long ceased to be denied. In addition to the clear evidence, it has been confirmed by
some Russian officials. On 17 April 2014 V. Putin admitted the use of the Russian
troops “to secure the self-determination of the people of Crimea”! and — on 24 October
2014 — “to block Ukrainian military units deployed in Crimea”.? In the interview for
the film “Crimea. The Way Home” — which aired on 15 March 2015 — Putin directly
admitted the fact that on 22 February 2014 (i.e. long before any “self-determination”
and even before the decision of the Crimean parliament to hold a referendum) he

! [lymun: nawiu 6oennbvle «6cmanu 3a ChuHoy camooboponsi Kpvima [Putin: our military “backed”
the self-defense troops of Crimea], Pycckas ciyx6a BBC, 17 April 2014.

2 BeicTyIuleHHe npesujenTa Poccur Ha 3acenanue MeEKIyHapOIHOIo JUCKYCCHOHHOIO KiryOa
«Bannaii» [Address of the Russian President at the Valdai International Discussion Club], available at:
htep://kremlin.ru/transcripts/46860 (accessed 20 April 2016).
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initiated the military operation and engaged the “work of security agencies to return
Crimea to Russia”, and that the defence and security organs promptly began executing
this command.?® This announcement finds confirmation in statements of other Russian
high-ranked officials and the state media.*

The statements of the Russian top leadership (February — March 2014), the con-
tents of President Putin’s address, and the resolution of the Council of the Federation
dated 1 March 2014 show that Russia’s initial military intervention was explained by
the necessity to protect their nationals and compatriots abroad.” Protection of compa-
triots abroad is a concept unknown in international law and resonates most, if at all,
with the concept of a humanitarian intervention. As for the protection of the nationals
abroad as a form of permissible self-defence, there are five main conditions that must
be met in order to deploy force in the territory of another state. These conditions have
been coined and are advocated by some international and Russian scholars and com-
mentators. They are as follows: (a) nationals are threatened or are victims of systematic
and gross violations of human rights and fundamental freedoms; (b) the absence of any
practical alternative to the proposed use of force and the exhaustion of other peaceful
means, which make the use of force a “last-resort” option; (c) humanitarian aims or the
aim to rescue citizens are the only reasons for the military operation; (d) the actions are
proportionate and correspond to the purpose of the mission — protecting citizens from
genuine threats; and (e) the intervention is for a limited period of time and a limited
means are applied.®

There was neither an imminent threat to the lives of any Russian citizens nor any
gross violations of their rights and freedoms in the Crimean Peninsula. This argument,

3 [lymun: ¢ Kpvim ons pazopyscenus ykpaunckux yacmeil oviau Hanpasnenst cunst I'PY [Putin:
Special forces of Russia were sent to disarm Ukrainian military bases], TACC, 15 March 2015.

4 C. Ituukun, Bexcauevie modu noryuuau ceéoti [Jenv [“Green men” were honored in Russia],
Poccuniickas rasera, 27 February 2015; 1. Iletpos, V «gesrciugvix aooeii» noagumcs c6ou npazoHuynblil
Oenw [“Green men” were granted a special holiday], Poccuiickas raszera, 3 September 2014; [upkun:
Mot nacunvno ceonsiau denymamos Kpoima 2onocoeame 3a omoenenue om Yipaunor [Girkin: We
forced the MPs of the Crimean Parliament to vote for the separation from Ukraine], Ykpuudopm, 25
January 2015; Aomupan Kacamonos 3aasun, umo HATO ne ycnena 200 nazao omcieoums 610KUPOSKY
yrpaunckux yacmeti [Admiral Kasatonov stated that NATO failed to notice the blocking of Ukrainian
military units a year ago], MockoBckuii komcomontenb, 13 March 2015; Humepevio Heopa I'upkuna
Cmpenkosa — Mol nacunoho ceonsiiu denymamog Kpvima conocosams 3a omoenenue om Ykpauiol
[Interview of Thor Girkin Strelkov — we forced the the MPs of the Crimean Parliament to vote for the
separation from Ukraine], available at: https://www.youtube.com/watch?v=hPSUUNngoQk (accessed
20 April 2016).

> Braoumup [lymun enéc oopawenue 6 Cosem @edepayuu, coobujenue na Oguyuanvrom caime
IIpesudenma Poccuu [Vladimir Putin brought in the proposition to the Federal Council], available at:
http://kremlin.ru/events/president/news/20353 (accessed 20 April 2016).

¢ H. Waldock, General Course at The Hague on “Ihe Regulation of the Use of Force by Individual States in
International Law, 1952; T. Gazzini, The Changing Rules on the Use of Force in International Law, Manchester
University Press, Manchester: 2005, p. 174; JI. Tapacosa, [Ipasogsie 0cHo8anus UCHONb308ANUSL CULbL
2ocyoapcmeamu Ons 3aujumsl ceoux epadicoan 3a pybescom [Legal justification for the use of force to
protect state’s nationals abroad], 1 CoBpemennoe npaso 105 (2013), p. 109.
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therefore, suffers from factual problems. This is well exemplified by the official Russian
publication entitled “White Book on violations of human rights and the rule of law in
Ukraine (November 2013 — March 2014)”.” The document simply reproduces the al-
leged threats of the nationalists against the Crimeans without naming a single source of
such threats; moreover the document contains only three references to local “events”,®
without any specifics or factual background.

At the same time, the Council of Europe, the OSCE and the EU have consistently
argued that the Russian allegations are false. It was actually the Russian “green men”,
the Russian-controlled “self-defence” forces, and the self-proclaimed Crimean govern-
ment that committed gross violations of human rights and fundamental freedoms in
the peninsula, namely the right to life, security, liberty, inviolability of person and
property, etc. These and many other violations in this field have been reported by the
Office of the UN High Commissioner for Human Rights’ and the Council of Europe
Commissioner for Human Rights."

It is also impossible to assert the absence (or exhaustion) of other peaceful means to
resolve the conflict in order to claim the necessity to employ the last-resort option, which
is self-defence. There had been no civil strife in the Crimean Peninsula triggering the
necessity for Russia to use force. Russia had not made any attempts to “find a solu-
tion” while diplomacy was still available as an effective and practicable tool to resolve
the crisis. In fact, Russia did not even admit the existence of the conflict. Moreover,
the Russian Federation was implementing the military occupation of the Crimean
Peninsula and preparing its annexation simultaneously with the civil protests in Kyiv
and other cities of Ukraine. It had been an undercover operation (Russians constantly
talked about the “self-defence forces of Crimea”) until V. Putin acknowledged the use of
force post factum in mid-April 2014. These circumstances confirm that Russia’s second
argument is, based on the facts, legally and factually deficient.

Another necessary condition to justify the legal use of force is that an operation be
of a humanitarian nature with the aim of rescuing citizens as the only purpose and goal
of a military operation. The inconsistency between Russia’s actions and the nature and
goals of such a “humanitarian operation”, as proclaimed by Russia, is self-evident. The

7 MUHHCTEPCTBO MHOCTpaHHBIX e Poccuiickoit Deneparyn, benast KHUra HapyIlieHU MpaB
JeJIoBEKa U TPMHIIMIIA BEPXOBEHCTBA MpaBa Ha YkpauHe (Hosa0pb 2013 — mapt 2014) [White Book on
violations of human rights and the rule of law in Ukraine], 2014, p. 81.

8 [bidem, pp. 16, 17, 19.

° Office of the United Nations High Commissioner for Human Rights, Report on the Human Rights
Situation in Ukraine, 16 September 2014, p. 37; Office of the United Nations High Commissioner for
Human Rights, Report on the Human Rights Situation in Ukraine, 15 July 2014, p. 57; Office of the
United Nations High Commissioner for Human Rights, Repors on the human rights situation in Ukraine,
16 November 2014), pp. 44, 49.

1% Council of Europe, Report on the Human Rights Situation in Ukraine, Council of Europe High
Commissioner for Human Rights following his Mission in Kiev, Moscow and Crimea, 27 October 2014,
p. 16; Council of Europe, Resolution 2028 (2015) on the humanitarian situation of Ukrainian refugees
and displaced persons, 2015, p. 5.
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annexation of the peninsula cannot be justified by any humanitarian aim or the protec-
tion of its citizens. International law does not recognize the concept of “humanitarian
annexation”.

Nor can Russia’s occupation and annexation of the Crimean part of Ukrainian ter-
ritory in 2014 be regarded as a proportional or adequate measure. In the first place,
as has been pointed out, it did not involve the protection of citizens’ rights. As far as
the time limit is concerned, the occupation of the peninsula continued right up until
Russia’s annexation of Crimea, which is permanent. In addition such methods as the
seizure of Ukrainian military premises, warships and infrastructure, the persecution of
pro-Ukrainian and Crimean Tatar activists etc., can hardly be labelled a proportional
and adequate measure.

While international law requires that all the above-mentioned conditions be met
in order to justify the use of force in a situation such as the one at hand, Russia’s
actions did not meet a single one of them. This opinion is widely shared by interna-
tional law scholars, such as, e.g., T.D. Grant," K. Marxen,'? E. Murray,'* PM. Olson,"
M. Weller,” and D. Wisehart.'°

International law knows no such concept as the armed protection of compatri-
ots, Russia includes the entire multi-ethnic population of Crimea (“Krymchane”
(Crimeans)) as “compatriots”; while under international law one can only refer to
nationals of a state. One might draw parallels between this concept and the doc-
trine of humanitarian intervention or the Responsibility to Protect (R2P). The use
of force in the course of a humanitarian intervention might be legally justified under
the contemporary approaches of international law in the event mass murders or tor-
tures are committed in the territory of a state, and unbearable conditions for living
exist, i.e. gross violations of human rights; in addition there must be no possibility to
solve the crisis by peaceful means; and finally the goal of such military intervention
must be the termination of mass violations of human rights and the safeguarding
of the minimum level of human rights, using appropriate means proportionate to
the goal."”

WT.D. Grant, The Yanukovych Letter: Intervention and Authority to Invite in International Law, 2(2)
Indonesian Journal of International and Comparative Law 281 (2015).

12 C. Marxsen, The Crimea Crisis: An International Law Perspective, 74 Zeitschrift fiir auslindisches
offentliches Recht und Vélkerrecht 367 (2014).

3 E. Murray, Russias annexation of Crimea and International Law Governing the Use of Force, 2014,
unpublished paper, available at: http://bit.ly/1T17qzG (accessed 20 April 2016).

"D Olson, The Lawfulness of Russian Use of Force in Crimea, 53 Military Law & Law of War Review
17 (2014).

5 M. Weller, Analysis: Why Russia’s Crimea Move Fails Legal Test, BBC, 7 March 2014.

' D. Wisehart, 7he Crisis in Ukraine and the Probibition of the Use of Force: A Legal Basis for Russia’s
Intervention, EJIL Talk!, 4 March 2014, available at: http://bit.ly/1K8vgFr (accessed 20 April 2016).

7 . Cunsikul, [Ipasomepnocms 2yMaHumapHou UHMepPEeHYUL: COBPEMEHHbIE MENCOVHAPOOHO-
npasosvie acnexmul [The lawfulness of the humanitarian intervention: modern international law ap-
proach], 10(53) EBpasuiickuii ropuauueckuit xypHan 52 (2012); H. Kpbuios, [ymanumapnas:
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None of the above-mentioned requirements for the use of force to protect a state’s
citizens abroad were met in the analyzed case. It should be noted that the requirements
are much stricter than the “justification” offered by Russia: a humanitarian intervention
can only be regarded as lawful when it is undertaken in response to mass violations of
human rights, not when there is only a “perceived” threat of such violations.

The case of Crimea does not create legal grounds to apply R2P — there was no immi-
nent risk of genocide, crimes against humanity, or ethnic cleansing in Crimea. Russia’s
actions contradict the R2P concept as defined by the UN,'® as Russia failed to initiate
a non-coercive and non-violent response to the alleged violations of human rights,
whereby preventive measures consisting of diplomatic, humanitarian and other peace-
ful means are primarily applied. The Russian response also contradicts the key elements
of the R2P concept — the possibility to apply force only when all other options (includ-
ing sanctions and investigations against the perpetrators) have been exhausted and only
following a decision of the UN Security Council in accordance with Chapter VII of the
UN Charter. These conclusions are widely supported by scholars.”

Hence, analysis of the February — March 2014 events in Crimea confirms that
the Russian Federation did not have any legal grounds to rely on any of the above-
mentioned concepts concerning protection of citizens abroad. Moreover, “the use of
force to protect compatriots” rhetoric employed by the Russian senior officials is not
even developed in international law.

2. RUSSIA’S CHARACTERIZATION OF ITS USE OF FORCE

AS A LAWFUL RESPONSE TO A REQUEST BY THE LEGITIMATE
LEADERS OF UKRAINE (V. YANUKOVYCH) AND CRIMEA

(S. AKSYONOV) FOR ASSISTANCE

The Russian Federation has repeatedly claimed that V. Yanukovych and the self-pro-
claimed leaders of Crimea requested an armed intervention. This claim was voiced for the
first time on 3 March 2014 at a session of the UN Security Council, when the representa-
tive of the Russian Federation V. Churkin waved V. Yanukovych’s letter, which stated:

[a]s the legally elected President of Ukraine, I hereby make the following statement. The
events at Maidan and the illegal change of government in Kyiv have brought Ukraine to

UHMEPSEHYUsL: KpUmepuu npasoMepHoCmu npuMeHenus. 60opyscennoti cuavl [Humanitarian inter-
vention: criteria for the use of force], 12(55) EBpasuiickuii 1opunudeckuii xypnain (2012), pp. 38-39;
N. Chomsky, A New Generation Draws the Line: Kosovo, East Timor, and the Standards of the West, Verso,
New York: 2001, pp. 57-58.

18 Report of the Secretary-General, Implementing the responsibility to protect, United Nations General
Assembly, A/63/677, 2009, p. 33.

Y M. Weller, supra note 15; C. Marxsen, supra note 12, p. 374; I. Iles3uep, HUnmepsenyuu Ilymuna
6 Kpvimy nem onpasoanuti 6 mexcoynapoonom npase [Intervention of Putin in Crimea cannot be justi-
fied under international law], RFI, available at: http://rfi.my/1UdVmNh (accessed 20 April 2016).
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the brink of civil war. Chaos and anarchy reign in the country, and people’s lives, safety
and human rights are under threat, particularly in the south-east and in Crimea. With
the influence of Western countries, open acts of terror and violence are being perpetrated
and people are being persecuted on political and linguistic grounds. 1, therefore, appeal
to the President of Russia, V. Putin, to use the armed forces of the Russian Federation to
restore law and order, peace and stability and to protect the people of Ukraine.?

On 9 March 2014 (a few days before the annexation of Crimea) Putin said, in an
interview for the Russian media:

[ilf I do decide to use the Armed Forces, this will be a legitimate decision in full com-
pliance with both the general norms of international law — since we have the appeal of the
legitimate President — and with our commitments, which in this case coincide with our
interests to protect the people with whom we have close historical, cultural, and economic
ties. Protecting these people is in our national interest. This is 2 humanitarian mission. We
do not intend to subjugate anyone or to dictate to anyone. However, we cannot remain
indifferent if we see that they are being persecuted, destroyed and humiliated.?!

It should be noted that, in his interview for the Russian film “Crimea. The Way
Home”, Putin acknowledged that he had decided to conduct the military operation to
“return Crimea” back to Russia and gave the necessary orders to the military and secu-
rity forces on 22 February 2014.%* It is obvious that these orders were being executed
from 22 February through 9 March, the date of his interview.

However, in any case such claims would still be legally untenable. Firstly, in accor-
dance with the Constitution of Ukraine, the President of Ukraine has no authority to
appeal for the deployment of foreign armed forces (Art. 106 contains an exhaustive
list of his powers).”’ Secondly, at the time of his request Yanukovych had already been
removed from the office; the Verkhovna Rada (Supreme Council) of Ukraine adopted
a decision to hold early presidential elections on 23 February 2014, and O. Turchynov
was assigned the duties of the President.”* Subsequently, Yanukovych was not recog-
nised as President of Ukraine by the state itself nor by foreign states and international
organisations. It is important to note that the Russian Federation, by negotiating
with a new Ukrainian government and maintaining diplomatic and other relations,
itself recognized its legitimacy and, therefore, the legitimacy of the removal of Yanu-
kovych (the initial statements about a “military takeover” were not supported by the

2 [ymun nonyuun npocwvdy HAnykosuua 06 ucnonvsosanuu BC P® na Ykpaune [Putin received
Yanukovych’s request to use force in Ukraine], PUA HoBoctu, 4 April 2014.

2 T1. 3apyouHn, [Tymun: pewenue ucnonvsosams soticka 8 Kpvimy 6yoem necumumnvim [Putin: the
decision to use force in Crimea will be legitimate], Bectu Poccun, 9 March 2014.

2 [Iymun: 6 Kpoim. .., supra note 3.

» Konemumyyis Ykpainu [Constitution of Ukraine], (BBP), 1996, Ne 30, p. 141.

% TTocranosa Bepxosroi Pamu Vkpainu «IIpo noknanenns ua [onoBy Bepxosuoi Paan Ykpainu
BUKOHaHHS 0008’ s13KiB [Ipe3unenta Ykpainu 3rigHo i3 crarreto 112 Konctutyiii Ykpainu» [Resolution
of the Verkhovna Rada (Supreme Council) of Ukraine “On assigning duties of the President in accordance

with Art. 112 of the Constitution of Ukraine”] (BBP), 2014, Ne 11, p. 163.
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subsequent practice of Russia). Moreover, later Russia recognized newly-elected Presi-
dent P. Poroshenko.

It is equally untenable to refer to the statement of S. Aksyonov, namely: “I am re-
questing Russian President V. Putin to help in ensuring peace and calm on the territory
of Crimea.”” In the first place, this request does not directly mention the use of force,
but even if it can be assumed as part of the request, the situation still would remain the
same: S. Aksyonov had no legal grounds to hold the post of the head of the Crimean
government. In accordance with Art. 7(1) of the Law of Ukraine “On the Council of
Ministers of the ARC” of 2011, the Verkhovna Rada of the ARC appoints the head
of government in Crimea upon the consent of the President of Ukraine. Neither the
Council of Ministers nor any other organ of Crimea had the authority to appeal to
foreign states with a request to use force in the peninsula.” Thirdly, there was no legal
basis for the use of foreign military forces on the territory of Ukraine.

As rightly noted by T.D. Grant, it is useful to look into the content of the invitation
to intervene. In the case at hand, a foreign state was invited to oust the military and law
enforcement agencies of Ukraine, with the temporal or geographical scope of its action
being unidentified. Yanukovych did not specifically mention Russian troops. Moreover,
the two states did not have any previously established cooperation mechanisms provid-
ing for such actions.”” Other foreign commentators are also convinced that neither Yanu-
kovych nor Aksyonov had the right to invite Russia to use force in Ukraine.?®

Russia’s use of force in the peninsula to carry out the military operation to “return
Crimea”, which was acknowledged by the Russian senior officials and illustrated by
many facts on the ground, is in contradiction with fundamental principles of inter-
national law. The actual actions by the Russian Federation can only be qualified as an
armed attack and aggression against Ukraine in light of Art. 51 of the UN Charter,
other provisions of the Charter, and the provisions of the General Assembly Resolu-
tion 3314 (XXIX), with its attached Definition of Aggression. Art. 1 of the resolution
defines aggression as “the use of armed force by a State against the sovereignty, territo-
rial integrity or political independence of another State, or in any other manner incon-
sistent with the Charter of the United Nations, as set out in the Resolution.”?

In fact, Russia committed all types of aggression listed in Art. 3 of the resolution
and in Art. 8" of the Statute of the International Criminal Court (ICC). Most impor-

% [Ipem’ep Kpumy nepenionopsaokyeae cobi cunoei cmpykmypu i nonpocue oonomoau y Ilymina
[PM of Crimea subordinated military to himself and requested Putin for assistance], JliBuii Oeper,
1 March 2014.

26 3akon Ykpainu «IIpo Pany minictpiB Asronomuoi Pecry6niku Kpum» [Law of Ukraine on the
Council of the Autonomous Republic of Crimea] (BBP), 2012, Ne 2-3, p. 3.

¥ Grant, supra note 11, pp. 326-327.

2 Marxsen, supra note 12, pp. 367-391; IleB3Hep, supra note 19; G. Vaypan, (Un)Invited Guests: The
Validity of Russia’s Argument of Intervention by Invitation, post available at: http://bit.ly/1\WA8f4 (accessed
20 April 2016); Murray, supra note 13.

2 UN General Assembly Resolution (adopted without a vote on a Report from the Sixth Committee),
3314 (XXIX), Definition of Aggression, AIRES/29/3314.
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tantly, the international community qualifies these events as Russian aggression. This is
reflected in numerous acts of international organisations adopted throughout the course
0f2014-2015.%° In addition, international law scholars arrive at the same conclusion as
well (e.g. R.J. Delahunty;® T.D. Grant,*> PM. Olson,* M. Weller,** D. Wisehart®).

Other Russian arguments are also worth mentioning: the most striking of them is the
absence of direct hostilities in Crimea (“not a single shot was fired”), which according to
Russia does not therefore amount to an act of aggression.*® Nevertheless the firing of weap-
ons is only one of the acts of aggression under international law, indicated in particular in
the UNGA resolution (and its Annex) as well as the Rome Statute. Among other acts of
aggression one finds: “the invasion or attack by the armed forces of a State of the territory
of another State, or any military occupation, however temporary, resulting from such
invasion or attack, or any annexation by the use of force in the territory of another State
or part thereof” (Art. 3(a) of the Annex); “an attack by the armed forces of a State on the
land, sea or air forces, or marine and air fleets of another State” (Art. 3(d) of the Annex);
“the use of armed forces of one State which are within the territory of another State with
the agreement of the receiving State, in contravention of the conditions provided for in
the agreement or any extension of their presence in such territory beyond the termination
of the agreement” (Art. 3(e) of the Annex). It is difficult to decide which, among a multi-
tude of acts and actions, to choose to demonstrate that Russia engaged in the above-
mentioned acts of aggression, not to mention that in fact the use of firepower did take
place.”” These contentions are widely supported.®

3 OSCE, Resolution on Clear, Gross and Uncorrected Violations of Helsinki Principles by the Russian
Federation, Baku Declaration and Resolutions, 2014; Council of Europe Parliamentary Assembly Resolu-
tion 2067 (2015), Missing persons during the conflict in Ukraine, 25 June 2015; OSCE, Resolution on the
Continuation of Clear, Gross and Uncorrected Violations of OSCE Commitments and International Norms by
the Russian Federation, 2015.

3! R. Delahunty, 7he Crimean Crisis, University of St. Thomas Legal Studies Research Paper, 39/2014,
pp. 27-28.

32T.D. Grant, Aggression against Ukraine. Territory, Responsibility, and International Law, Palgrave, New
York: 2015, p. 320.

3 Olson, supra note 14.

34 Weller, supra note 15.

3 Wisehart, supra note 16.

% B MHUJ] P® 3asnsunu, umo annexcus Kpviva u kongpnuxkm ¢ JJonbacce — smo ne napyuienue
Byoanewmckozo memopandyma [Russia MFA stated that the annexation of Crimea and the conflict in
Donbas is not a violation of the Budapest Memorandum], Cezoons, 13 March 2014; ITymun 3asgun, umo
Poccus ne nanaoana na Kpwvim: I'oe 6t 6udenu unmepeenyuio be3 eournozo evicmpena? [Putin stated
that Russia did not attack Crimea. Where have you seen an intervention without a single shot fired?],
TCH, 18 March 2014.

¥ M. Bacunb, Koeda nposgyuan nepewviil 6bicmpell 6 6030YX, VKPAUHCKUE 80CHHOCTYJcawyue, He
ceosapusasice, 3anenu nayuonansuwiii cumn [When the first shot was fired, Ukrainian military sang the
national anthem without conspiracy], ®aktsl, 7 March 2014; Ukraine: Russian troops fire ‘warning shots’
at Crimea airbase, The Telegraph, 4 March 2014; Crimea: Shots fired at military base in Simferopol, BBC
News, 18 March 2014.

38 Olson, supra note 14, p. 65; Delahunty, supra note 31, pp. 14-39; Weller, supra note 15.
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To sum up, the above analysis corroborates the conclusion that Russia’s use of
force against Ukraine upon the dual requests for assistance issued by V. Yanukovych
and S. Aksyonov fails to provide any legal basis for intervention and is not in line
with international law. The invitations as such are at odds with the constitutional
law of Ukraine and the relevant concepts of international law. In fact, the Russian
Federation has committed an armed attack, which is an act of aggression against

Ukraine.

3. RUSSIA’S INTERPRETATION OF THE CRIMEAN EVENTS AS
SECESSION, FOLLOWED BY A SUBSEQUENT ACCESSION OF
THE PENINSULA TO THE RUSSIAN FEDERATION

The Treaty on the Accession of the Republic of Crimea to Russia of 18 March
2014, the Statement by the Russian Ministry of Foreign Affairs in response to ac-
cusations of Russia’s violation of its obligations under the Memorandum on Secu-
rity Assurances in connection with Ukraine’s accession to the Treaty on the Non-
Proliferation of Nuclear Weapons of 1968 (the so-called Budapest Memorandum of
5 December 1994), the “Legal justification of the position of the Russian Federation
in respect of Ukraine and Crimea”, and Russian legal scholarship all share the same
position.”

So what does international law say about secession? The majority of scholars deny
a general right to secede, which is borne out by the practice."-** V. Nanda emphasises
“the uncertainty of the status of secession, which is neither permitted nor prohibited
in international law”, noting that the International Court of Justice (ICJ) has not
shed light on the issue. In the Kosovo case it simply pronounced that the declaration
of independence did not violate international law because there was no prohibition

¥ Jloroop mexay Poccuiickoit ®enepauneii n Pecriyonukoit Kpsim o npunsitun B Poccniickyio
Ddenepanuto Pecnydnuku Kpsim u o6paszoBanuu B coctaBe Poccuiickoii denepariviv HOBbIX CYOBEKTOB
[Treaty between the Russian Federation and the Republic of Crimea on the acceptance of the Republic of
Crimea into the Russian Federation and education of new subjects of the Russian Federation], available
at: hetp://kremlin.ru/events/president/news/20605 (accessed 20 April 2016); Statement by the Russian
Ministry of Foreign Affairs regarding accusations of Russia’s violation of its obligations under the Budapest
Memorandum of 5 December 1994, available at: http://archive.mid.ru//brp_4.nsf/0/B173CC77483
EDEB944257CAF004E64C1 (accessed 20 April 2016); 1. AntonoBa, Medcoynapoonoe npusnanue
Pecnybnuxu Kocoso: mpancopmayus nosuyuu Poccuu [International recognition of the Republic of
Kosovo: the transformation of Russias position], 1 Terra Humana 46 (2014); A. HaymoB, Cobbimus 6
Vrpaune: mesxcoynapoonoe npaso u medxcoynapoonoe npasocyoue [Events in Ukraine: international law
and international justice], 4(50) O0mmecTBo u npaso 274 (2014).

4], Crawford, The Creation of States in International Law, Oxford University Press, Oxford: 2007,
pp- 388-391.

41 Reference re secession of Quebec 2 S.C.R. 217, 1998, para. 131.

“ UN Committee on the Elimination of Racial Discrimination, General Recommendation XXI on self-

determination, UN Doc A/51/18, 1996, Annex VIII, para. 6.
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against issuing such acts.”® In general, secession is regarded as an exception which can
be recognised as lawful only under extraordinary circumstances. Therefore, the list of
conditions justifying secession is very short: the liberation from the colonial domina-
tion and foreign occupation;* or the existence of an undemocratic, authoritarian re-
gime in a state, which is oppressing the people and gravely and systematically violating
human rights.®

In this context, Russia, in its turn, has been consistent in advocating the sanctity
of the principle of the territorial integrity of states. This consistency is evidenced by
official statements, Russia’s support of certain acts of international organisations, judg-
ments of the Constitutional Court of Russia, and the Russian scholarship concerning
international law. In the written statement by the Russian Federation to the ICJ in
the Kosovo case, dated 16 April 2009 (and it is noteworthy that Russia was adamant
in adhering to this position), it stated as follows: “Self-determination in the form of
secession is only possible when there is a threat to the very existence of people”; “the
right to self-determination shall not be construed as authorizing or encouraging any
action which would dismember or impair, in whole or in part, the territorial integrity
or political unity of sovereign and independent States ...” (paras. 78, 85, 87 etc.).*
This stance is commonly taken by the representatives of the Russian doctrine of inter-
national law."

In order to properly examine the Crimean events in the context of the international
legal principle of equality and the right of people to self-determination, all the core cri-
teria and conditions permitting secession should be analysed, namely: 1) the existence
of a holder of the right to self-determination, i.e. a people entitled to secession; 2) the
exhaustion of the possibilities of internal self-determination (within the existing state);
3) the existence of extraordinary circumstances; and 4) the non-engagement of a foreign
state in the process of self-determination.

BI1C], Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo, (Advisory Opinion), ICJ Rep. 2010, p. 403.

“ M.-H. Boccara, A Right to Self-determination and a Privilege to Independence: A legal assessment of the
prospects for peace & security in the Middle Fast, doctoral thesis, Uppsala Universitet: 2007, pp. 128-132.

 B. Cop, D. Eymirlioglu, 7he Right of Self-Determination in International Law towards the 40th
Anniversary of the Adoption of ICCPR and ICESCR, Perception 115 (2005); H. Steiner, P. Alston, Inzer-
national Human Rights in Context, Oxford University Press, New York: 2000, pp. 1252-1253; H. SIBkuH,
Ipobnema obecneuwenus eOuHcmea u meppumopuaiIbHoOl YeroCnHOCIU 20CY0apcmed 8 YCio8usx 60pob-
Ob1 Hapo0o6 3a camoonpedenenue, aBroped. nucc. K. 10. H. [The problem of ensuring unity and territorial
integrity of states under the conditions of self-determination of peoples], MI'Y nm. H. Orapesa, 2004.

4 1CJ, Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo, (Advisory Opinion), Written Statement of the Russian Federation to the International Court of
Justice, available at: heep://www.icj-cij.org/docket/files/141/15628.pdf (accessed 20 April 2016).

7 E. Anekcannposa, O neobxooumocmu paspadomku Koneenyuu o npase na ceyeccuio  cogpe-
Mmennom medxcoynapoonom npase [On the necessity to work out the convention on the right to seces-
sion in modern international law], 3axoH u npaso 3 (2015), pp. 130-133; B. Pomanos, /Ipunyun camo-
onpeodenenus u meppumopuansnas yerocmuocms cocyoapeme [The right to self-determination and the
territorial integrity of states], umnomaruueckuii BecTHUK, 2000.
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As far as the holder of the right to self-determination is concerned, an analysis
of international instruments relating to this issue confirms that the right to self-
determination may be exercised by a people and nation — i.e., by a sufliciently large
and coherent community. An international meeting of experts on further study of
the concept of the right of peoples, hosted by UNESCO in 1989, declared that
a people “is a group of individual human beings who enjoy some or all of the follow-
ing common features: (a) a common historical tradition; (b) racial or ethnic identity;
(c) cultural homogeneity; (d) linguistic unity; (e) religious or ideological affinity;
(f) territorial connection; (g) common economic life.” It was also noted that “the
group must be of a certain number which need not be large... but which must be
more than a mere association of individuals within a State”; “the group as a whole
must have the will to be identified as a people or the consciousness of being a people”;
and it “must have institutions or other means of expressing its common characteristics
and the will for identity.”*®

It is submitted herein that the above statements presuppose self-identification,
numerical superiority, and a dominant position in the existing state to which the
group belongs.”’ It should be noted that there is a difference between “people” as an
entity on one hand, and “indigenous people” or a “minority” as entities on the other
hand. The difference lies in the fact of the dominant position in the existing state
and numerical superiority as characteristics of a “people”, which characteristics are
not required for an “indigenous people” or “minority”.”® Consequently, a “people”
is entitled to both internal and external self-determination, whereas an indigenous
people and/or minority — only to internal self-determination, that is self-determina-
tion within an existing state. This position is reflected, for instance, in Opinion No.
2 of the Arbitration Commission of the Conference on Yugoslavia regarding the
Serbian population of Bosnia and Herzegovina of 1992.5' The same approach is in-
corporated in the UN Declaration on the Rights of Indigenous Peoples of 2007,
the Framework Convention for the Protection of National Minorities of 1995, the
PACE Resolution 832 (2011) of 4 October 2011, and other international legal

instruments.

8 UNESCO, International Meeting of Experts on further study of the concept of the rights of peoples,
27-30 November 1989, Final Report and Recommendations, available at: heep://bit.ly/1T3Sktp (accessed
20 April 2016).

 C. ljezie, Right of Peoples to Self-Determination in the Present International Law, unpublished paper,
available at: htep://bit.ly/1UdTLgx (accessed 20 April 2016).

%0 Ibidem.

U D. J. Harris, Cases and Materials on International Law, Sweet & Maxwell, London: 1998, p. 120.

52 United Nations Declaration on the Rights of Indigenous Peoples, available at: http://www.un.org/
esa/socdev/unpfii/documents/DRIPS_en.pdf (accessed 20 April 2016).

>3 Framework Convention for the Protection of National Minorities and Explanatory Report, available
at: heep://bit.ly/1IRcPPQR (accessed 20 April 2016).

> Council of Europe, Parliamentary Assembly Resolution 1832 (2011), National Sovereignty and State-
hood in Contemporary International Law: The Need for Clarification, 2011.



www.czasopisma.pan.pl P N www.journals.pan.pl
~
S

TO JUSTIFY AGAINST ALL ODDS... 151

In addition to Ukrainians, Ukraine is home to three indigenous peoples, the descent
of which is connected with the territory of Ukraine — Crimean Tatars, Karaites, and
Krymchaks.*> Russians, including those in Crimea, are a national minority in Ukraine.
Under international law, an ethnic group is not entitled to self-determination in the
form of secession (the UN Sub-Commission on Prevention of Discrimination and Pro-
tection of Minorities was unambiguous on this), and the existing state practice on this
issue is also straightforward.>

The same approach applies to the representatives of other ethnic groups (e.g. Ro-
manians, Hungarians, Bulgarians) who reside in Ukraine. It is argued that the official
position of Moscow, as supported by the Russian scholarly publications, is marked by
certain terminological confusion: a number of documents refer to the “people of Cri-
mea’, in particular, the Legal justification of the position of the Russian Federation with
respect to Ukraine and Crimea,”” the Declaration of independence of the Autonomous
Republic of the Crimea of 11 March 2014, and the address of the Russian Association

of International Law.” One may also come across the term “population of Crimea”.®°

The above facts give ground to assume that the Russian side suffers from the absence of
a clear-cut legal stance and it is not agreed upon which community has a genuine right
to secession in the Crimean case. On the other hand, foreign scholars rest on the posi-
tion that there is no “people of Crimea” who are entitled to secession.®!

The criterion of the exhaustion of all possible remedies for internal self-determination
is becoming more important in the decolonisation era. Internal self-determination is

> MUJ]: Pyccrue 6 Ykpaune — ne KopenHoi Hapoo, nOIMomy He UMEIom npasad Ha CamMoonpeodeneHue
[MFA: Russians in Ukraine are not an indigenous people and thus not entitled to self-determination],
Jenn, 17 March 2014.

¢ A. Mepesxko, Kmo umeem npaeo na camoonpeoenenue ¢ Kpoiny? [Who is entitled to self-deter-
mination in Crimea], Forum Daily, 2014, available at: http://www.forumdaily.com/kto-imeet-pravo-na-
samoopredelenie-v-krymu/ (accessed 20 April 2016).

7 MUHHCTEPCTBO MHOCTpaHHBIX e Poccuiickoit deneparmu, [Ipasosvie 060cHo6anus nosuyuu
Poccuu no Kpvimy u Yrpaune [Legal justification of the position of the Russian Federation in respect
of Ukraine and Crimea], 27 October 2014, available at: http://www.rusembdprk.ru/images/documents/
Crimea_-_the_legal_basis.pdf (accessed 20 April 2016).

># TIpecc-uentp BepxoBroro Cosera APK, [lekiaparus 0 He3aBUCUMOCTH ABTOHOMHO# Pecrty0-
smku Kpbim u . CeBacromnons [Declaration of independence of the Autonomous Republic of the Crimea],
11 March 2014, available at: http://www.crimea.gov.ru/news/11_03_2014_1 (accessed 20 April 2016).

> Poccuiickas acconuanusi MeXIyHapoaHoro mnpasa, OTKpbITOe NHCHbMO B VICIIOMHUTENBHBIH cO-
BeT Acconuannu MexayHapogsoro mnpasa [Open letter to the Executive Council of the Association of
International Law], 5 June 2014, available at: http://www.ilarb.ru/html/news/2014/5062014.pdf (accessed
20 April 2016).

¢ B, Tonctbix, Boccoedunenue Kpvima ¢ Poccueii: npasosvie kéanugurayuu [Reunification of
Crimea with Russia: legal qualifications], 5(72) EBpa3niickuii ropuanueckuii xypsain 40 (2014).

' A. Peters, The Crimean Vote of March 2014 as an Abuse of the Institution of the Territorial
Referendum, in: Ch. Calliess (ed.), Herausforderungen an Staar und Verfassung. Volkerrecht — Europarecht
— Menschenrechte. Liber Amicorum fiir Torsten Stein zum 70. Geburtstag, Nomos, Baden-Baden: 2015,
pp- 255-280; W.R. Slomanson, Crimean Secession in International Law, Thomas Jefferson School of Law
Research Paper No. 2634634, p. 14.
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exercised within an existing state; secession may be legitimate only if internal self-de-
termination cannot be exercised. There is an undisputed exception found in the rules
of international law (coined in the Declaration of Principles of International Law Con-
cerning Friendly Relations and Cooperation Among States in Accordance with the
Charter of the United Nations of 1970 and the Vienna Declaration and Programme
of Action of 1993) and in the established practice; namely that a people who suffers
under colonial rule or is subject to alien subjugation, domination or exploitation, may
exercise external self-determination. Other “people” in principle realize their right to
self-determination within an existing state.

In 1996 the UN Committee on the Elimination of Racial Discrimination endorsed
a recommendation drawing a clear distinction between internal and external self-
determination, determining the former as “the right of each citizen to participate in
the conduct of public affairs at any level.”® In 1998 in the Quebec reference case, the
Supreme Court of Canada defined “internal self-determination” as “a people’s pursuit
of its political, economic, social and cultural development within the framework of
an existing state.”® Internal self-determination can take the form of participatory
democracy, federalism, confederalism, unitarianism, regionalism, local government,
and/or self-government within an existing state or any other arrangement that accords
with the wishes of the people, but is also compatible with the sovereignty and territorial
integrity of the existing state.**

Crimea is known for having a special status, under the Ukrainian Constitution
and laws, among the other administrative and territorial units of Ukraine. It is an
autonomous republic with specific issues being under its authority.> The Russian
language and culture totally dominate in public and private spheres in the penin-
sula,®® and this reality could not possibly have changed within the period of the
change of government in Ukraine on 22-23 February 2014, and the “decision on
Crimea’s sovereignty” on 11 March 2014. In general, the broad autonomy of the
Autonomous Republic of Crimea within Ukraine is completely in line with the in-
ternational legal approach of internal self-determination. Therefore any statements
that internal possibilities for self-determination had been exhausted can only be
groundless.®’

2 M. Shaw, International Law (5th ed.), Cambridge University Press, Cambridge: 2003, p. 273.

© M. Kohen, Secession: International Law Perspectives, Cambridge University Press, Cambridge: 2006,
p. 434.

¢ Tjezie, supra note 49, p. 3.

% Constitution of Ukraine, Art. 137, Art. 138.

 Kpoivcxas nonumuxa P® — nonumuxa ao xox [Crimean policy of the Russian Federation is the ad
hoc policy], Council for Foreign and Security Policy, January 2010, p. 9.

¢ M. Yay1u, [lonyocmpos 6esnadecu: Kpvim uepes 200 nocne annexcuu [Crimean peninsula in de-
spair: a year after annexation], Kpwin: peanuu, npoexm Paouo Ceo600a, 18 March 2015; K. CumoneHKo,
Annexcus Kpoima — akcnepumenm ¢ nenpedckazyemoimu nocieocmeusmu [Annexation of Crimea — the
experiment with unpredictable consequences], Kpsim: peanuu, npoekr Paguo CBobona, 5 September
2015.
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Even proponents of the right to secession link its legality to a number of extreme
circumstances.®® In fact Russia itself, while justifying its actions with respect to Crimea,
notes nevertheless that “the right to self-determination may be exercised in three cases:
within the colonial context, under foreign occupation, and in the most extreme situa-
tions.”® The Russian Federation’s understanding of such situations was clearly explained
in its written statement to the ICJ in the Kosovo case, where it acknowledged only “truly
extreme circumstances, such as an outright armed attack by the parent State, threaten-
ing the very existence of the people in question. Otherwise, all efforts should be taken
in order to settle the tension between the parent State and the ethnic community con-
cerned within the framework of the existing State.””° The circumstances referred to by
the Russian Federation in the Crimean situation, even were they not false, are drasti-
cally different from the above-mentioned conditions.

The secession cannot be justified by the circumstances of the change of govern-
ment in Ukraine, which according to Russia allegedly “violat[ed] the equality and self-
determination of peoples with regard to the Crimeans”,”" for the simple reason that the
rules laid out in Ukraine’s Constitution, providing for the broad autonomy of Crimea,
were neither abrogated nor violated, and the population of the peninsula has been
represented by its respective members of the Parliament of Ukraine (MPs), elected in
Crimean precincts applying the proportional system.

Even if the broadest criteria were applied, one would fail to find any satisfactory
requirement to establish a right to secession in the case of Crimea under modern in-
ternational law,”” i.e. the existence of a separate, defined, independent group in the
country that overwhelmingly supported the separation; the legitimate demands of
a group in the area concerned; systematic discrimination or exploitation in relation to
this group; refusal of the central government to compromise; an available and distinct
prospective viability of a future separate state; and a positive impact from the grant of
independence on regional and international peace or the implementation of democratic
procedures for separation, with respect for human rights. Quite the opposite, the Cri-
mea’s population had no legal grounds for secession: there had been no discrimination
or exploitation in relation to any ethnic group of Crimea on the part of Ukraine, nor
any cases of the central government’s refusal to compromise; on the contrary it was
the self-proclaimed and Russian-controlled authorities of the peninsula who avoided
any contacts. Thus the distinct prospective viability of the “Republic of Crimea” as an
independent state was never available at all, as reflected in the fact that this “state” was

68 Steiner et al., supra note 45, pp. 1252-1253; J.P. Harris, Kosovo: An Application of the Principle of Self-
Determination, 6(3) Human Rights Brief 28 (1999); Boccara, supra note 44, pp. 128-132.

% IIpasoswie obocnosanus nosuyuu Poccuu. .., supra note 57, p. 1.

7% Written Statement of the Russian Federation to the International Court of Justice, supra note 46,
pp. 31-32.

7! ToncThIX, supra note 60, p. 43.

72 Cop & Eymirlioglu, supra note 45, p. 130; Crawford, supra note 40, pp. 388-391; Harris, supra
note 51.



www.czasopisma.pan.pl P N www.journals.pan.pl
~
S

154 Oleksandr Zadorozhnii

annexed by Russia immediately after its “independence” was proclaimed. In addition,
the events in the peninsula had an extremely negative impact on international peace
and security, and no general procedural requirements nor human rights were observed
during the referendum.

The role of Russia in the Crimean events deserves special attention. Although se-
cession is not per se prohibited by international law, the general standpoint is that
a foreign state’s interference with this process is illegal in any event, because it is not
in compliance with two fundamental principles of international law — the principle
of territorial integrity and the inviolability of borders. This opinion is expressed, for
example, in the works by T. Franck,”? G. Abi-Saab,”* C. Walter,”” and J. Crawford.”® It
is also confirmed by state practice. According to the EU Declaration of Guidelines on
the Recognition of New States in Eastern Europe and in the Former Soviet Union of
1991, a common position on the process of recognition requires, inter alia, respect for
the provisions of the Charter of the United Nations and the commitments subscribed
to in the Final Act of Helsinki and in the Charter of Paris; and respect for the inviola-
bility of all frontiers, which can only be changed by peaceful means and by common
agreement.”’

In the Crimean peninsula in February — March 2014 not only was there foreign
interference with the process of self-determination, but effective and overall control
over the events on the part of Russia. Even Russian scholars and a handful of foreign
researchers who support them recognise the role of the Russian armed forces in the case
of the “self-determination” at hand.”®

The participation of the Russian Federation in the process of the “self-determination
of the people of the Crimea” under international law excludes the self-determination

73'T. Franck, Opinion Directed ar Question 2 of the Reference, in: A. Bayefsky (ed.), Self-Determination in
International Law: Quebec and Lessons Learned, Kluwer Law International, The Hague — London — Boston:
2000, p. 83.

7 G. Abi-Saab, Conclusion, in: M. Kohen (ed.), Secession: International Law Perspectives, Cambridge
University Press, Cambridge: 2006.

7> C. Walter, Posteript: Self-Determination, Secession, and the Crimean Crisis, in: C. Walter, A. von
Ungern-Sternberg, K. Abushov (eds.), Self-Determination and Secession in International Law, Oxford Uni-
versity Press, Oxford: 2014, p. 303.

76 J. Crawford, State Practice and International Law in Relation to Unilateral Secession, in: Bayefsky,
supra note 73, p. 60.

7 Declaration on the Guidelines on the Recognition of New States in Eastern Europe and in the
Sovier Union (16 December 1991), text published in 4 European Journal of International Law 72
(1993).

78 E. boponuHoB, Ananus kpwimckoli enewnenonumudeckoti onepayuu [The analysis of Crimea’s
foreign policy operation], 1 NB: Mexnynaponusie otHomenus 81 (2015); Pycckue condamul 6 Kepuu
oanu unmepewio! [Russian soldiers in Kerch gave an interview!], available at http://www.youtube.com/
watch?v=b0Z8ymyhx8A (accessed 20 April 2016); [I. Oxpect, Omxyoa pysrcouwiku? [Where did the guns
come from?], The New Times, 8 March 2014; B. KpsikkoB, Kpoimckuil npeyedenm: KOHCmumyyuoHHo-
npasogoe ocmuicienue [Crimean precedent: constitutional and legal reflection], 5(102) CpaBuurensHoe
KOHCTUTYIIMOHHOE 0003penue 82 (2014), p. 84.
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as such, not only its legality. The Russian senior officials and legal scholarship argue
that the events in Crimea consisted of two stages — the first was the secession and the
proclamation of the Republic of Crimea, and the second was the accession of this new
state to the Russian Federation. This position lacks both legal and factual grounds: there
was a military occupation and annexation of Crimea, and the “referendum” was the
only method to legitimise them.”

It must be noted that prior to its occupation of Crimea, Russia had consistently
maintained the opposite position,* not only in respect of Kosovo in 2009-2010 but
also following the collapse of the USSR, in particular in the context of the Chechen
Republic, Tatarstan, and the Republic of Altai. The events associated with the Chechen
Republic have been straightforwardly regarded by the Russians as separatism,*'
though under international law the Chechen people have the right to external self-
determination — their rights have been consistently violated by Russia; by signing the
Khasavyurt Accord in 1996 Russia actually recognized the independence of the Chechen
Republic; and the gross and mass violations of human rights by Russia in Chechnya
were acknowledged by competent organisations®” (in connection with which Russia
was even suspended from the Council of Europe). The Russian Constitution prohibits
secession of the federal constituents, which was subsequently clarified by the Russian
Constitutional Court.*” Hence Russia denies the right to secession to the constituents

even

7 Cf e.g. Walter, supra note 75, p. 306; T. Christakis, Self-Determination, Territorial Integrity and Fair
Accompli in the Case of Crimea, 75(1) Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 75
(2015), p. 92; Delahunty, supra note 31.

8 JIpasoegwie obocrosanus nosuyuu Poccuu. .., supra note 57, pp. 5, 7.

81 SIBKuH, supra note 45, p. 2; J1. JIazytun, I. Urnarenko, Pasronpasue u camoonpedenenie Hapooos
[Equality and self-determination of peoples], Mudpa-M, Mocksa: 2002, p. 123; A. Ky3bmuHn, [punyun
MeppUmopuUanbHoOU Yyerocmuocmu 2ocyoapemea: npoonemul npasosoccmanosienus [The principle of
territorial integrity of a state: the problems of reinstatement of law], 2(33) EBpasuiickuii 1opunudeckuit
xypHai (2011).

8 Council of Europe, Resolution 1201 (1999), Conflict in Chechnya, Official Gazette of the Council
of Europe, November 1999; Council of Europe, Recommendation 1444 (2000) The conflict in Chechnya,
Offcial Gazette of the Council of Europe, January 2000.

8 TTocranoBnenne Koncruryumonnoro Cyna Poccuiickoit @eneparuu ot 7 ntons 2000 r. Ne 10-T1
10 JIeJTy O IPOBEPKE KOHCTUTYLIUOHHOCTH OTIEIbHBIX MoJIoKeHNH Konctutyunu PecniyOnuku Anraii n
DenepanbHOro 3akoHa «OG6 OOIIMX IPUHIMIIAX OPraHU3aIMH 3aKOHOAATCIBHBIX (IPEICTABUTEIIBHBIX )
¥ MCIIOJHUTEIIbHBIX OPTaHOB IrOCYAAPCTBEHHOM BiacTu cyobektoB Poccuiickoit deneparuny [Judg-
ment of the Constitutional Court of the Russian Federation on the legality of certain provisions of the
Constitution of the Republic of Altai and the Federal Law on General principles the functioning of cer-
tain legislative and executive organs of the constituents of the Russian Federation], Poccuiickas rasera,
11 June 2000; ITocranosnenue Koncrurynuonnoro Cyna ot 13 mapra 1992 roga Ne 3-I1 no nmeny
0 NpOBEpKe KOHCTUTYLMOHHOCTH Jlekiapanuu o rocynapcTBeHHOM cyBepenutere Tarapckoit CCP
or 30 aBrycra 1990 roxa u psaa 3akoHOIaresbHbIX akToB Pecrnybmuku Tatapcran o mpoBeJeHUH
pedepennyma [Judgment of the Constitutional Court of the Russian Federation on the legality of the
Declaration on state sovereignty of the Tatarstan SSR dated 30 August 1990], Benomoctu Coesna
HaponHbIX JenytatoB Poccuiickoit ®enepaunn u BepxoBnoro Cosera Poccuiickoit ®enepaumuu,
26 March 1992.
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of the Russian Federation, while at the same time arguing that the right to secede
accrues to the residents of Crimea.

The inconsistency of the external self-determination of Crimea with international
law is accepted by the European Union, the G7, the Council of Europe, the OSCE
and other intergovernmental organisations and institutions. Most importantly, the in-
ternational community as a whole takes such a stand (cf. UNGA Resolution 68/262
“The Territorial Integrity of Ukraine” of 2014). The same opinion is shared by the great
majority of foreign scholars (J. Vidmar,% S. Wheatley,> Ch. Walter,*® T.D. Grant,”
R.J. Delahunty,®® N. Krisch,*” T. Christakis,” PM. Olson,”” R. McCorquodale,’
L. Milksoo,” Ch. Marxsen,” and A. Peters,” among others). M. Bothe notes that
most international law scholars agree on the fact that Russia annexed Crimea, and in
this respect international law sticks to the maxim ex iniuria ius non oritur (“law does
not arise from injustice”).”

Hence, under international law secession is only lawful under specific conditions.
The analysis of the compliance of the “self-determination of the people of Crimea” with
international law leads to the conclusion that there has been no holder of any right to
self-determination (a people entitled to secede from Ukraine in accordance with rules
of international law), and that there were possibilities for “internal self-determination”,
which makes the events in Crimea contrary to international law even if the widest list
of criteria for the lawfulness of secession were applied.

The legality of Crimea’s “self-determination” is also excluded by the fact of the en-
gagement of Russia’s armed forces in support of the organisation of the “referendum”
and other unveiled Russian actions directed toward the annexation of Crimea. The
“Republic of Crimea” has never for even a single day satisfied the relevant international

8 J. Vidmar, Crimea’s Referendum and Secession: Why it Resembles Northern Cyprus More than Kosovo,
EJIL: Talk!, 20 March 2014, available at: htep://bit.ly/1yTzOXb (accessed 20 April 2016).

5 S. Wheatley, Modelling Democratic Secession in International Law, in: S. Tierney (ed.), Nationalism
and Globalisation: New Settings, New Challenges, Hart, Oxford: 2015, p. 32.

8 Walter, supra note 75, pp. 293-313.

¥ Grant, supra note 32.

% Delahunty, supra note 31.

8 N. Krisch, Crimea and the Limits of International Law, EJIL: Talk!, 10 March 2014, available at:
hetp://www.ejiltalk.org/crimea-and-the-limits-of-international-law/ (accessed 20 April 2016).

% Christakis, supra note 79, pp. 75-100.

1 Olson, supra note 14, p. 31.

92 R. McCorquodale, Crimea, Ukraine and Russia: Self-Determination, Intervention and International
Law, Opinio Juris, 10 March 2014, available at: http://bit.ly/1madyXq (accessed 20 April 2016).

% L. Milksoo, Russian Approaches to International Law, Oxford University Press, Oxford: 2015, p. 182.

% Marxsen, supra note 13.

% A. Peters, Sense and Nonsense of Territorial Referendums in Ukraine, and Why the 16 March Referendum
in Crimea Does Not Justify Crimea’s Alteration of Territorial Status under International Law, EJIL: Talk!, 16
April 2014, available at: http://bit.ly/1h3Smd8 (accessed 20 April 2016).

% M. Bothe, 7he Current Status of Crimea: Russian Territory, Occupied Territory or What?, 53 Military
Law & Law of War Review 99 (2014), p. 101.
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legal criteria for statehood, and the proclamation of the “independence of the republic”
was only a means to legitimise the actions of the Russian Federation.

4. RUSSIA’S ALLEGATIONS THAT THE VIOLATIONS OF EQUAL
RIGHTS AND THE RIGHT TO SELF-DETERMINATION VIS-A-VIS
THE CRIMEAN POPULATION ON THE PART OF UKRAINE GAVE
RISE TO THE RIGHT OF CRIMEANS TO SECEDE

The Russian document entitled “Legal justification...” states:

[f]ollowing the unlawful and violent coup in Ukraine the possibility to exercise the right
to self-determination within the Ukrainian state was eliminated. There was a spate of
killings, mass violence, abductions, attacks on journalists and human rights activists,
politically motivated imprisonments, egregious incidents with racist motives (including
anti-Russian and anti-Semite), committed upon instructions or with the tacit approval
of the Kyiv authorities. Moreover, a group of people supposedly controlled by the illegal
authorities of Kyiv attempted to overthrow the legal government of Crimea.

‘The authorities in Kyiv do not represent the Ukrainian people as a whole, especially the
population of Crimea; they do not exercise effective control over the territory and do not
maintain law and order.

Under these circumstances on 17 March 2014, the Verkhovna Rada of the Republic of
Crimea, guided by the results of the referendum held on 16 March, decided to proclaim
the independence of Crimea (the Republic of Crimea). On 18 March the Republic
concluded a treaty with Russia and was included in its territory.”

V. Tomsinov adds, “[t]he coup d’état that took place in Kyiv on 22 February 2014
brought to power pro-Western radicals. Their first steps and statements as state officials
were directed at the Crimeans with a view to eradicating the Russian culture, language,
and common history of the Russian and Ukrainian people as their major purpose.””®
The same position (threats to the Crimeans and violations of the principle of equality
of peoples) is also taken by other Russian scholars.”

Firstly, the above-referred positions are in a direct contradiction with Russia’s own
position with respect to Kosovo.'” Secondly, the allegations of violence against the

7 IIpasogwie obocnosanus nozuyuu Poccuu. .., supra note 57, p. 1.

% B. TomcunoB, Kpwvimckoe npaso unu FOpuouueckue ocnosanust soccoedunenus Kpvima ¢ Poccuetl
[Crimean law or Legal justification of the reunification of Crimea and Russia], 3eprano-M, 2015, p. 132.

? E.g. O. Xnecro, Ykpauna: npaso na éoccmanue [Ukraine: the right to revolt], available at: htep://
inter-legal.ru/ukraina-pravo-na-vosstanie (accessed 20 April 2016); H. KomnbitrkoBa, O npage napooos na
camoonpeoenenue u meppumopuanbiol yerocmuocmu cocyoapems [On the right of people to self-
determination and territorial integrity of states], available at: http://repo.gsu.by/handle/123456789/981
(accessed 20 April 2016); C. Juxaes, Ilpaso napoda na camoonpedenenue u 80ccoeOuHeHue Kax
suxmumonozuyeckas npoonema [The right of people to self-determination as an victimological problem],
3(34) Kpumunomorus: Buepa, ceroins, 3aprpa 40 (2014).

10 Written Statement of the Russian Federation to the International Court of Justice, supra note 46, p. 43.
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Crimeans and of the failure of the Ukrainian government to maintain law and order are
not based on factual grounds and are manifestly not supported by the evidence of what
took place in the course of 2014-2016. It should be noted that by exercising effective
control over the peninsula the Russian Federation had ample opportunities to collect
the necessary evidence.'”" In this context it is worth emphasising the findings contained
in the PACE Resolution concerning the Crimean issue dated 9 April 2014, finding no
imminent threats to the rights of the ethnic Russian minority in the country, including,
or especially, in Crimea. The Council of Europe also considered that “given that neither
secessionism nor integration with the Russian Federation was prevalent on the politi-
cal agenda of the Crimean population, or widely supported, prior to Russian military
intervention [...] the drive for secession and integration into the Russian Federation
was instigated and incited by the Russian authorities, under the cover of a military
intervention.”'®® Indeed, the results of the elections held in Crimea in the course of
2000-2010 and, in particular, of the 2012 elections to the Verkhovna Rada indicate
the infinitesimal support of the population of the peninsula for the political forces
advocating the idea of secession, or even expansion of Crimea’s autonomy.'%

When in April 2014 President V. Putin finally acknowledged that the “referendum”
was conducted with the assistance of Russian troops,'** it became clear that the purpose
had been not to protect human rights but to conduct the “referendum” and make the
annexation of the peninsula look like “self-determination”.

The Russian scholarship is rather consistent on this issue. For example, Y. Aleksan-
drova refers to the judgment of the Supreme Court of Canada in the Quebec secession
case and draws parallels with the situation in Crimea. She indicates that “the natural
right of citizens ‘to freely pursue their future’ emerges exactly in the moment of forced
exclusion by the government and its disregard of the opinion of the majority of the peo-
ple — the holder of national sovereignty. This approach reflects the principles of social
justice and social contract.”'® V. Tolstykh believes the right to secession emerges if a na-

101 Benast KHMIra HapyIICHUH TIPaB YeJI0BEKa U IIPUHIMIIA BEPXOBCHCTBA NIpaBa Ha YKpauHe, supra
note 7, pp. 16-17, 19.

192 Council of Europe, 7he illegal annexation of Crimea has no legal effect and is not recognised by the
Council of Europe, available at: htep://bit.ly/1k71QvM (accessed 20 April 2016).

193 BigoMoCTi Mpo MiipaxyHOK TOJ0CIiB BUOOPINB B 3arajbHOACPKABHOMY BHOOPYOMY OKPY3i B
mexkax OBO [Data on vote-counting in state electoral district], Llenrpanbha BuGopua komicis, available
at: heep://www.cvk.gov.ua/pls/vnd2012/wp0052PT001F01=900; Binomocti nmpo miapaxyHOK ronocis
BHOOPIIIB B MEKaX OJHOMAHIATHUX BHOOpuMX OokpyriB [Data on vote-counting in single-seat constitu-
ent districts] LlenTpansna Bubopua xomicist htep://www.cvk.gov.ua/pls/vnd2012/wp039:PT001F01=900
(both accessed 20 April 2016).

104 TTyTiH TIpU3HAT «3eJIeHbIX Ye0BeukoB» B KpbiMy, Ho He Biactu B Kuese [Putin admitted the
presence of ‘green men’ in Crimea but not the authority in Kiev], PUA HoBoctn, available at: htep://
ria.ru/politics/20140417/1004350739.html; Bimomocti mpo miapaxyHOK rojiociB BUOOPLIB B Mexax
OIHOMaH/aTHUX BUOOpYMX OKpyriB [Data on vote-counting in single-seat constituent districts], Llen-
TpasibHa BHOOpUa KoMicis, available at: http://www.cvk.gov.ua/pls/vnd2012/wp039?PT001F01=900 (both
accessed 20 April 2016).

105 Antexcanaposa, supra note 47, pp. 130-133.
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tion has been deprived of opportunities to participate in the conduct of public affairs
at all levels, and if its opinion is ignored in political decision-making. In his opinion,
there are some facts which prove that following the coup d’état in late February 2014,
the Crimean population found itself in such a situation:
[t]he President, who received support of 78.24 percent of voters in the ARC [Autonomous
Republic of Crimea] and 84.35 percent in Sevastopol (48.95 percent throughout Ukraine),
was removed from his office in 2010 as the result of a coup d’état. Secondly, the coup
gave rise to a campaign directed against two parliamentary parties — the Party of Regions
(in 2012 it gained 52.26 percent in the ARC and 46.90 percent in Sevastopol; and 30
percent in Ukraine) and the Communist Party of Ukraine (19.41 percent, 29.41 percent
and 13.18 percent respectively). Thirdly, following the coup a transitional government
was created represented by only five parliamentary parties, namely Batkivschyna and
Svoboda which jointly got 36 percent of votes in 2012 (the Cabinet included 7 members
of Batkivschyna, 4 members of Svoboda and 9 non-partisans). Fourthly, almost all
branches of the government were cleansed at all levels, resulting in a situation whereby
key offices were occupied by the representatives of political forces embroiled in the coup.
Fifthly, the new government failed to bring about public consensus (a referendum, early
parliamentary elections, convening a national representative assembly).'*

The “Legal justification...” also contains the assertion that “the government in Kyiv
did not represent the Ukrainian people as a whole, including, or especially, the popula-
tion of Crimea.”'"”

These arguments are seemingly based on a misrepresentation of the facts and rules
of international law. Firstly, as shown above, there was no “coup d’état” in Ukraine.
Secondly, the support of Yanukovych by the majority of Ukrainian citizens living in
Crimea and voting in 2010 cannot be regarded as proof that “Crimeans did not have
opportunities to participate in the conduct of public affairs at all levels.” No MD, elected
in Crimea in 2012 or representing either the Party of Regions or the Communist Party,
was expelled from the parliament, which continued to represent all Ukrainian citizens,
including the population of Crimea, as the legitimate state body. In accordance with
Art. 75 of Ukraine’s Constitution, the Verkhovna Rada of Ukraine is the sole legislative
body and represents the people of Ukraine as a whole. Before the early elections for
President on 25 May 2014, the parliament elected the interim president, and the votes
of the Party of Regions were instrumental in this regard.'®

Thirdly, Russian researchers and high-ranking officials have never cited any par-
ticular examples of the alleged “campaign” they mention against the cited particular

1% ToncTIX, supra note 60, p. 43.

197 The Declaration on Principles of International Law concerning Friendly Relations and Co-opera-
tion among States in accordance with the Charter of the United Nations 1970, available at http://untreaty.
un.org/cod/avl/ha/dpilfrescun/dpilfrescun.heml (accessed 20 April 2016).

1% TToimenHe ronocyBaHHs po npoekT [locranosu mpo T'osnoBy BepxosHoi Pagu Ykpaiuu (Typ-
upnoBa O.B.) [Individual voting for the draft of the Resolution on the Chairman of the Verkhovna Rada]
(Ne 4177-1) — B uinomy, BepxoBna Pana Vkpainu, available at: heep://bit.ly/1R8zAaS (accessed 20 April
2016).
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political parties. Neither sporadic initiations of criminal prosecutions of random MPs,
nor skirmishes in the parliament, nor individual withdrawals from a faction can be
interpreted as signifying an absence of “opportunities to participate in the conduct of
public affairs at all levels” with respect to the population of this or that region. Using
this logic, such “absence of opportunities” takes place with regard to the residents of
all regions after every parliamentary election should the majority of the relevant popu-
lation vote for party members who are suspected of committing offences or involved
in similar activities. The fact that the new cabinet included parties which received less
support in the Crimean Peninsula cannot be used as an argument indicating a genuine
absence of “opportunities to participate in the conduct of public affairs at all levels.”
Once again, using this logic each new cabinet would bring about the aforementioned
“absence of opportunities” of the population of this or that administrative unit of
a state. It does not really matter that the new cabinet consisted of representatives
of only two parliamentary parties: such composition was supported by the majority
of the MPs, whereas the cabinet officials might have belonged to whatever party or,
as V. Tolstykh himself noted, to neither party (in fact, such officials outnumbered
party members). Fourthly, according to the above-mentioned logic the possibilities
of internal self-determination within one state were not exhausted at all, while the
autonomous status of Crimea meant that no “steps to bring about a public consensus
(a referendum, early parliamentary elections, convening a national representative as-
sembly)” were needed.

The arguments that “the referendum in Crimea was legitimate because of the civ-
il war ongoing in Ukraine” (advocated by, inter alia, K. Sazonova'®) are not truth-
ful: during the Crimean events, there were neither hostilities nor war ongoing in
Ukraine.

The right to decide on changes within its territory is within the domain of internal
jurisdiction and is an attribute of internal sovereignty — one of the key criteria of state-
hood. Therefore there are no factual and legal reasons to claim that Crimea’s secession
accords with either international or national law. Any allegations that Ukraine was
disrespecting the principle of equality and/or the self-determination of people vis-a-vis
the Crimean population have no basis in fact.

5. RUSSIA’S CLAIM THAT CRIMEA IS A HISTORICALLY RUSSIAN
REGION, ILLEGALLY TRANSFERRED TO UKRAINE IN 1954

Many Russian authors repeat the assertions of the Russian leadership, above all the
“Speech on Crimea” by V. Putin of 18 March 2014:

199 K. CazoHoBa, Mesicoynapoonoe npaso u yKpauncKuil KOHGaukm: umo 0vlio, umo oyoem, uem
cepoye ycnokoumes [International law and the Ukrainian conflict: what has happened, what will hap-
pen, and what will be a relief], 1 NB: Mexaynapozatoe npaso 1 (2014), available at: http://e-notabene.
ru/wl/article_11666.html (accessed 20 April 2016).
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Crimea is historically Russian land ... by agreeing to delimit the border we admitted
de facto and de jure that Crimea was Ukrainian territory, thereby closing the issue ...
However, we expected Ukraine to remain our good neighbour, we hoped that Russian
citizens and Russian-speakers in Ukraine, especially its southeast and Crimea, would live
in a friendly, democratic and civilized state that would protect their rights in line with
the norms of international law... However, this is not how the situation developed. Time
and time again attempts were made to deprive Russians of their historical memory, even

of their language and to subject them to forced assimilation.'*

Russia’s actions aimed at incorporating the Crimea based on the claim that the
peninsula “is historically Russian land” violate numerous acts of the most respected
international organisations (e.g., the OSCE, the Council of Europe), as well as the
rules of international law guaranteeing territorial integrity, inviolability of borders, and
equality and self-determination of peoples. In its Resolution 68/262 of 27 March 2014
the UNGA noted that Ukraine did not authorize the referendum in Crimea and un-
derscored that the referendum had no validity and could not form the basis for any
alteration of the status of the ARC or of the city of Sevastopol.

Any arguments that Russia’s recognition of Crimea as a part of Ukraine was subject
to specific conditions are legally untenable, and the claims about the “forced assimila-
tion”, “direct infringement of rights”, and “deprivation of historical memory” are not
truthful and are not supported by any evidence. Many of the assertions contained in
President Putin’s “Speech on Crimea” have been successfully challenged by respected
international institutions. The issues mentioned were not raised in the conclusion of
any of the key bilateral treaties, including especially the 1991 Agreement Establishing
the Commonwealth of Independent States.

International law does not recognize historical or ethnic ties (affinity) as giving
grounds to claims over territory simply based on the historical right to title (e.g. that
this territory used to be Russian at some point in history) and a shared national back-
ground with the inhabitants of the territory. Nonetheless, 2 propos “historical claims” it
is advisable to examine the historical background. The earliest mentions of the inhabita-
tion of the Crimean Peninsula are dated in the 12" century BC, while Russia annexed
the peninsula in the late 18™ century, which manifestly demonstrates that for 3,000
years Crimea was not related to Russia. The peninsula was inhabited by numerous Greek
states and the Scythian state, Pontus; it was controlled by Rome, Byzantium, Genoa,
the Khazar state, and the Crimean Khanate, which subsequently became a vassal of the
Ottoman Empire.

It should also be noted that the Russian Empire that annexed the peninsula in
1783'"! was de facto and by definition a multinational state, and Crimea a place where

110 Ogpawenue [pesunenra Poccuiickoit @eneparyun ot 18.03.2014 r. [The address of the President
of the Russian Federation dated 18 March 2014], IIpecc-ciysx06a [Ipesunenrta Poccuiickoii deneparmu,
2014.

" A, Ward, G. Gooch, The Cambridge History of British Foreign Policy 1783-1919, Cambridge Uni-
versity Press, Cambridge: 1970, p. 391.
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neither Russia nor Ukraine played a key role. Therefore, while Crimea used to be a part
of an empire, it was not a part of Russia. The latter (as the Russian Soviet Federal
Socialist Republic) possessed the peninsula during the Soviet period (1921-1954). In
1941-1944 Crimea was occupied by Nazi Germany and Romania.'"

Tragic events prefaced the 1954 developments. In May 1944, around 200,000
Crimean Tatars and 25,000 Bulgarians, Greeks, Armenians, and other ethnic groups
were barbarously deported by the Soviet authorities to the Central Asian regions of the
USSR."? The deportation was carried out under extremely harsh conditions and re-
sulted in numerous deaths, both due to the killing of those who tried to oppose the
deportation and starvation and diseases on the way to the destinations or following the
resettlement.!* The estimated death toll was put at between 15-25 percent according
to Soviet authorities, while the activists of the Crimean Tatar National Movement, who
collected data about the dead in the 1960s, insist it was 46 per cent.'”

In addition to the humanitarian consequences of the Soviet crimes, economic chaos
prevailed in the region."'® At a time when the whole Union was celebrating the 300
anniversary of the Pereyaslav Agreement in 1954 the decision was made to transfer
Crimea to the Ukrainian SSR as a “symbolic gesture of eternal friendship between the
Russian and Ukrainian peoples: which marked the celebrations, and as well constituted
an attempt to resolve the economic crisis.""”

On 25 January 1954, Protocol No. 49 “On the transfer of the Crimean region from
the RSFSR to the Ukrainian SSR” was adopted by the Presidium of the Central Com-
mittee (CC) of the Communist Party of the USSR. The meeting was attended by such
members of the CC Presidium as N. Khrushchev, K. Voroshilov, N. Bulganin, L. Kaga-
novich, A. Mikoyan, M. Saburov, and P. Pervukhin. On 5 February 1954, the Council
of Ministers of the RSFSR adopted a resolution “On the transfer of the Crimean region
from the RSFSR to the Ukrainian SSR”, whereby the transfer was recognised as desir-
able, and the Supreme Council of the RSFSR was requested to consider the matter and
submit the corresponding application to the USSR’s Presidium of the Supreme Council

112 A. Bebler, Crimea and the Russian-Ukrainian Conflict, 15(1) Romanian Journal of European Affairs
35 (2015), p. 38.

'3 TTocranosnenne 'KO CCCP Ne T'OKO-5859 ot 11 mast 1944 r. 3a noamnuceio U. B. Cranuna
[A decree signed by Stalin dated 11 May 1944], Memopuau, available at: htep://bit.ly/1LzF5yV (accessed
20 April 2016).

4T, Narmku, Cmanunckuii 2eHoyud u dMHOYUO KpbIMCKOMamapcko2o Hapood. Jlokymenmol,
@axmoi, kommenmapuu [The Stalinist genocide and ethnocide of Crimean Tatars: documents, facts and
comments], Cum¢epomnoins, 2008, pp. 25-26.

'S T BekupoBa, Kpoivckue mamapul. 1941 — 1991 (Onvim nonumuueckoii ucmopuu), Tow 1 [Cri-
mean Tatars. 1941-1991 (The experience of political history, Volume 1)], Cumepeponons 2008, p. 49.

16 Jenopmayis kpumcerkux mamap: icmopuuni ma npaeogi oyinku [Deportation of Crimean
Tatars: historical and legal assessments], ITopman 3 npomudii pacusmy, kcenogho6ii ma nemepnumocmi 6
Vkpaini, available at: htep://www.xenodocuments.org.ua/factitem/1014 (accessed 20 April 2016).

7 A. Mockaneus, [Ipo nepedauy Kpumcokoi obnacmi 3i cknady PP@OCP oo cknady Ykpaincvkoi
PCP: icmopuxo-npasosuii acnekm [On the transfer of the Crimean region from the RSFSR to the Ukrai-
nian SSR], 15 Bicuuk JlHinponeTpoBchkoro yHiBepceutety. HaykoBuit sxypaai (2008).
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(8C)."® On 13 February 1954, the Presidium of the SC issued a decree to “request the
Presidium of the SC of the Union of SSR to transfer the Crimean region from the Rus-
sian SFSR to the Ukrainian SSR.”'"

On 19 February 1954, the Presidium of the SC issued a decree to transfer the
Crimean region to the Ukrainian SSR.’** During the meeting Soviet leaders voiced the
following reasons for this decision: (a) the territorial proximity of Ukraine and Crimea;
(b) the community of their economies and close economic and cultural ties between
them; (c) the symbolism of the transfer of the peninsula to strengthen the relations
between Russia and Ukraine;'*" and to some extent (d) the necessity to prove the
plausibility of the unification of Ukraine and Russia.'**

On 25 April 1954, the SC adopted the Law “On the transfer of the Crimean re-
gion from the RSESR to the Ukrainian SSR”, which: (a) approved the decree of the
Presidium of the Supreme Soviet on 19 February 1954, (b) made amendments to Arts.
22 and 23 of the Constitution of the USSR — the Crimean region was excluded from
the list of regions of the Russian Federation (Art. 22) and the list of Ukrainian areas
(Art. 23) was supplemented by the Crimean region.'”

In his “Speech on Crimea” of 18 March 2014 President Putin denied the legality of
the 1954 decision to transfer Crimea, putting forth the following arguments:

[t]his was the personal initiative of the Communist Party head Nikita Khrushchev... this
decision was made in clear violation of the constitutional norms that were in place even
then. The decision was made behind the scenes. Naturally, in a totalitarian state nobody
bothered to ask the citizens of Crimea and Sevastopol. They were faced with the fact.
People, of course, wondered why all of a sudden Crimea became part of Ukraine. But on
the whole — and we must state this clearly, we all know it — this decision was treated as
a formality of sorts because the territory was transferred within the boundaries of a single

state.'?4

18 TTocranosnerune Coera MunuctpoB PCOCP «O nepenaue Kpbimckoii obmactu U3 cocTaba
PC®CP B coctaB YCCP’, Ne 156 ot 05.02.1954 1. [Resolution of the Council of Ministers of the RSFSR
on the transfer of the Crimean region from the RSFSR to the Ukrainian SSR dated 5 May 1954], TAAPK,
HCB, CU®. — 1954.

' TTocranosnenue [pesuauyma Bepxoraoro Cosera PCOCP «O nepenaue Kpbivmckoit obnactu
u3 cocraBa PCOCP B coctas Yrpauuckoit CCP» ot 13.02.1954 r. [Resolution of the Supreme Council
of the RSFSR on the transfer of the Crimean region from the RSFSR to the Ukrainian SSR dated 13
February 1954], TAAPK, HCB, CU®, 1954.

120 Crenorpamma 3acenanusi [Ipesumuyma Bepxoaoro Cosera CCCP 19 depans 1954 roma
[Stenograph of the session of the Presidium of the Supreme Council of the USSR dated 19 February 1954],
Kpbim, available at: heep://kro-krim.narod.ru/ZAKON/sten1954.htm (accessed 20 April 2016).

12 Thidem.

122 C. Kynpunipkuii, Yrpaincokuti Kpum: 0o 50-pivus Kpumcokoi oonacmi ¢ YPCP [Ukrainian
Crimea: 50th anniversary of Crimea’s being part of the Ukrainian SSR], Ictopist o6nacti 8 YPCP; mare-
pianu 3acizanns kpynioro croiy, Kuis: 2004, p. 56.

'3 Transfer of the Crimean region to Ukraine in 1954: Legal aspects, available at: http://www.smucc.
us/uploads/3/3/6/8/3368062/_angl_pravovy_aspekt.pdf (accessed 20 April 2016).

124 O6pautenne [Ipesunenra Poceniickoit ®enepauny, supra note 111.
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It must first be borne in mind that there were no violations of the Soviet constitu-
tional norms and Khrushchev’s decision was not made behind the scenes: the Presidium
of the SC of the Communist Party of the USSR agreed on the decision from the very
outset, not to mention the central position of the Communist Party of the USSR en-
shrined in the constitutions of the Soviet Republics and the established practice.

The following oft-repeated statements, namely: “...the Presidium of the Supreme
Council voted for this decision with only 13 votes. The Presidium comprised 27 people,
therefore, there was no quorum, and the remaining 14 people were simply absent”'*
— are simply untrue. The respective meeting of the Presidium of the Supreme Council
of the USSR dated 12 February 1954 was attended by 23 out of 33 members'* (the
allegations about 13 out of 27 are fake and spread by the Russian mass media to mis-
inform foreign audiences)."”” The transfer was approved by the RSESR. Its Supreme
Council was unanimous in excluding the Crimean region from the list of its constituent
regions. Pursuant to Art. 22 of the Constitution of the RSFSR, the SC was the highest
authority of the Republic at the time. Therefore, any allegations of procedural viola-
tions or irregularities are groundless.

Statements about the absence of a referendum are also groundless. Note that until
1991 referendums had not been held in the USSR and their legal framework was not
generally described in the 1937 Constitution of the RSFSR, except for a mention in
Art. 33 that the Presidium of the SC could hold referendums.

Secondly, a propos Sevastopol (Russian authors emphasise that it was not transferred
to Ukraine and had a republican subordination), its status was explained by the better
supply of goods to inhabitants and the direct administration of enterprises and institu-
tions within the city. Sochi was another example of a city with such a status. In prac-
tice, legislation of the Union was supplemented by legislation of the respective Soviet
republic. Therefore, the legislation of the Ukrainian SSR was applied in Sevastopol.

Thirdly, the true reasons underlying the 1954 decision should also be pointed out.
The 1944 deportation resulted in an acute agricultural and economic crisis in the pen-
insula and thus contributed to the transfer of Crimea to Ukraine."”® It was Ukraine
that was charged with solving all these problems, covering all losses from its budget.'*”

125 B. Jlasbep, Kpvim: Pro u Contra (0630p nonumuueckotl npeccol 60 @panyuu) [Crimea: pro and
contra (an overview of political press in France)], 1 TTonmutudeckuii Bekrop-M. KommiexcHbie npoGiembl
COBPEMECHHO# MOJMUTHKH 5 (2014).

126 I. Kapanues, Muguor o nesaxonnocmu nepedauu Kpoima ¢ 1954 200y [Myths on the illegality of
the transfer of Crimea in 1954], 3epxano nexenu, 13 Janaury 2013.

127 1. Kapauues, O gpanvcugpurayuu dokazamenbcme «HezakonHocmu» nepedayu Kpviva ¢ 1954
200y uz cocmaséa PCOCP ¢ cocmas Yrpaunckoi CCP [On falsification of the evidence about the “il-
legality” of Crimea’s transfer from RSFSR to Ukrainian SSR in 1954], 30 August 2015, available at: http://
bit.ly/22r5105 (accessed 20 April 2016).

128 M. Kacbstaenko, Kpumcoruii «Ilodapynox Xpyuoear»: dokymenmanvhuil ananiz migy [Crimean
“gift from Khrushchev”: a documentary analysis of the myth), Jlens, 19 February 2004.

129 B, Beniroacekuit, Cycninvro-norimuunuil pozeumox Kpumy: cmopinku icmopii (00 50-piuus
exoooicennsi Kpumy 0o cknady Yipainu) [Social and political developments in Crimea: historical overview
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Following the 1954 decision, the North Crimean Canal, an irrigation canal of utmost
importance, was constructed in Crimea, together with a number of chemical factories
and plants. This fostering of this economic recovery already in the first decade following
the transfer of Crimea to Ukraine constitutes a weighty proof of the Ukrainian people’s
contribution to the post-war renaissance of the peninsula.’®® This move was aimed at
showing the political unity of Ukraine and Russia.

The legislation of the Russian Federation (not to mention international law) does
not empower its authorities to determine whether the transfer of the peninsula in
1954 was in accordance with the Constitution and legislation of the Soviet Union,
nor to act upon any such determination. The same concerns the arguments on the
(un)constitutionality of Soviet authorities’ decrees presented by senior officials of the
Russian Federation and scholars. It goes without saying that such evaluations have no
legal consequences.

Positive obligations on the part of Russia to respect the borders between the two
states are stipulated in: the 1990 Agreement between the Ukrainian SSR and Russian
ESSR;™! the preamble and Art. 2 of the 1997 Treaty of Friendship, Cooperation and
Partnership between Ukraine and the Russian Federation;'?? and Arts. 1 and 2 of the
2003 Treaty between the Russian Federation and Ukraine on the Russian-Ukrainian
State Border."”® These treaties, together with a number of other instruments (including
the treaties on the deployment of the Russian Black Sea Fleet in Ukraine)'3* were based
upon the principle of the territorial integrity of Ukraine and the inviolability of its
borders, presuming Crimea to be a part of the territory of Ukraine. Russia’s obligation

(the 50th anniversary of the integration of Crimea into Ukraine)], Kyasrypa Haponos IlpudepHomopss,
48 (2004), pp. 69-74.

130 Mockaieus, supra note 117.

131 JTorosip Mmixk Ykpaincbkoro PaasHcebkoro Corianictuunoro Pecryomikoro i Pociiicbkoro PaisiHcb-
koto ®Peneparusroro CouianictTuunoro Pecry6inikoro Bix 19.11.1990 p. [Agreement between the Ukrai-
nian SSR and Russian SSR dated 19 November 1990] (BBP), 1990, Ne 49, pp. 637.

132 Jlorogip rpo apy>x0y, CiBpoOITHULITBO i TapTHEPCTBO Mixk Ykpainoro i Pociiicekoro denepariero
Bix 31.05.1997 p. [Treaty on Friendship, Cooperation and Partnership between Ukraine and the Russian
Federation dated 31 May 1997], O¢iuiitnuii Bicuuk Ykpainu, 1999, Ne 20, p. 518.

133 INorosip Mix YkpaiHoto i Pociiicekoro dDegepartieio npo ykpaiHCbKO-pOCIHChKHI JIepiKaBHUM
KOpZOH Bix 28.01.2003 p. [Treaty between the Russian Federation and Ukraine on the Russian-Ukrainian
State Border dated 28 January 2003], Odiniiinnii Bichuk Ykpainu, 2004, Ne 1681-IV.

134 Vroma npo craryc Ta ymoBu nepebysanns Yopromopeskoro ¢uioty Pociiicekoi Meneparii Ha
tepuropil Ykpainu [Agreement between the Russian Federation and Ukraine on the status and con-
ditions for the division of the Black Sea Fleet’s stay in Ukraine], Junnomarudecknii Bectank MUWJT
Poccuiickoit ®enepaunu, Ne 8, 1997; Vroga Mix ypsaamu Ipo B3a€MHI PO3paxyHKH, MOB’si3aHi 3
noxiziom YoproMmopcrkoro ¢uoty Ta nepedyBanusm Yopromopcskoro ¢uoty Pociiicskoi deneparrtii
Ha TepuTopii Ykpainu [Agreement between the Russian Federation and Ukraine on clearing operations
associated with the division of the Black Sea Fleet], Juruiomaruueckuii Bectiuk MIUJ] Poccuiickoii
Denepanuun, Ne 8, 1997; Vroma mixk Ykpainoto i Pociiicbkoro Denepariiero mpo mapaMeTpu MOILTy
Yopuomopcebkoro ¢uory Bix 28.05.1997 [Agreement between the Russian Federation and Ukraine on
the parameters for the division of the Black Sea Fleet dated 28 May 1997], Jlunnomarudeckuii BECTHUK
MU/ Poccuiickoit deaepanuu, Ne 8, 1997.
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to respect the existing borders of Ukraine is also directly envisaged in Art. 1 of the Bu-
dapest Memorandum of 1994.'%

The Russian Federation recognised Ukraine’s sovereignty over the peninsula in nu-
merous treaties, during negotiations, at summits, and in meetings of the UN Security
Council when a relevant issue was raised in the course of 1991-2014. Russia has never
challenged the status of Crimea before any international institution. The texts of Rus-
sian-Ukrainian agreements between 1990-2003 clearly refute V. Putin’s allegation that
Crimea was recognised as Ukrainian territory subject to Russia’s consent to the delimi-
tation of borders.

Even some provocative decisions by the Russian State Duma, adopted in 1992—
1996,"3¢ were based on an acknowledgement that Crimea was Ukrainian. The ratifica-
tion of the Treaty of Friendship by the Russian parliament rendered any claims to the
peninsula baseless, and they were recognized as such by even the fiercest nationalists
among the members of the Duma."”” Those who claim that the transfer of Crimea to
Ukraine in 1954 had no international legal consequences tend to disregard the provi-
sion of Art. 2 of the Russian Law “On the State Border of the Russian Federation” of
5 April 1993, that the state border of the Russian Federation shall be the border of the
RSESR as established by the relevant treaties in force and legislative acts of the former

135 MemopaHayM Mpo rapaHtii 6e3neku y 3B’s3Ky 3 NpUeaHaHHsAM Ykpainu 1o JloroBopy mpo
HEPO3IOBCIO/PKEHHS a1epHoi 30poi Bix 5.12.1994 [Memorandum on Security Assurances in connec-
tion with Ukraine’s accession to the NPT dated 5 December 1994], Odiuiiinuii Bicuuk Ykpainu, 2007,
Ne 13, p. 123.

136 TTocranosnenne Bepxosroro Cosera Poccuiickoit ®eneparmu ot 21 mast 1992 roga Ne 2809-1
«O TMpaBOBOM OIICHKE PEUICHUH BBICHIMX OpraHoB rocyaapctBeHHol Biactu PCOCP no uzmeHenuio
craryca Kpbima, npunsteix B 1954 roxy» [Decree of the Supreme Council of the Russian Federation on
the legal qualification of the decision of supreme organs of the RSESR], available at: http://sevkrimrus.
narod.ru/ZAKON/01954.htm (accessed 20 April 2016); 3assnenue Bepxosnoro Cosera Poccuiickoit
Deneparuu Bepxosuomy Cosety Ykpauss! oT 22.05.1992 r. [Address by the Supreme Council of the
Russian Federation to the Council of Ukraine dated 22 May 1992], available at: http://sevkrimrus.narod.
ru/ZAKON/01954.htm (accessed 20 April 2016); ITocranosnenue Bepxosaoro Cosera Poccuiickoit
Denepanuu «O pemrenun [Ipesuanyma BepxoBaoro Cosera CCCP ot 19.02.1954 1. u BepxoBHoro
Cosera YCCP ot 26.04.1954 . ipo BeiBenenHe Kpbivckoii obnactu n3 coctaBa PCOCP» [Decree of
the Supreme Council the Russian Federation dated 19 February 1954 on the transfer of the Crimean re-
gion from the RSFSR to the Ukrainian SSR, and of the Supreme Council of Ukrainian SSR dated 26 April
1954], Benomoctu BepxosHoro Coseta P®, 1992, Ne 6, ct. 242; [TocTanosnenue ['ocynapcTBeHHOI
Jymbr epepansaoro Codpanus Poccuiickoit deneparun ot 23.10.1996 Ne 721-11 TJ] O denepansHom
3akoHe «O mpekpaiieHun paszaena YepHomopckoro ¢iota» [Resolution of State Duma of the Federal
Council of the Russian Federation dated 23 October 1996], Mocksa, 23.10.1996; Iloctanosiienue
Cogera Denepanuu denepanproro Codpanust PO or 5 mexadps 1996 . N 404-CD «O xomuccuu
Cogera dezepanuu 1Mo MOArOTOBKE BOIpoca 0 mpaBoBoM cratyce ropoaa Ceactomnosis» [Decision of
the Council of Federation of the Federal Assembly on Preparation of the Commission on the legal status of
the city of Sevastopol], Cuucrema TAPAHT, available at: http://base.garant.ru/3936483/#ixzz3mOLTj5RH
(accessed 20 April 2016).

137 K. 3aryaun, O. CeBacTbsHOB. /J6a coda cnycms nocie oomana 6 npoutniom eéexe [Two years after
the deception of the last century], He3aBucumas razera, 1 February 2001.
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USSR, "% meaning that such consequences were directly recognised in Russian Federa-
tion law itself.

The statement that “Crimea was in essence peacefully annexed by Ukraine”, made
by A. Kapustin and other Russians, is an oxymoron. According to international law,
an annexation means the forced acquisition of territory and it cannot by definition be
peaceful. Besides, they disregard the legal meaning of the principles of the territorial
integrity of states, inviolability of borders, equality and self-determination of peoples,
as well as Russia’s explicit recognition of Ukraine’s sovereignty over Crimea. The dis-
integration of the USSR was legally documented in a series of agreements (e.g. the
Belovezha Accords of 8 December 1991)."° The existing borders between the republics
were established in accordance with the w#i possidetis principle laid down in Art. 5 of the
Belovezha Accords and in the Alma-Ata Declaration of 21 December 1991.'4° There-
fore Ukraine has not annexed Crimea: the peninsula belongs to Ukraine just as it did
before the collapse of the Soviet Union.

Hence the claims that the transfer of Crimea to Ukraine in 1954 contradicted the
constitutional laws of the USSR, as well as the statements on Russia’s historical rights,
have no legal basis. The assertions that Russia recognised the Crimean part of Ukraine
upon certain conditions are simply not true, neither factually or legally.

CONCLUSIONS

This comprehensive analysis shows that Russian scholarship on international law has
had its say about the events in Crimea which unfolded between February — April 2014.
Systematic work is being carried out in this field. In addition to shaping favourable
public opinion in Russia and trying to do so abroad, their activities may also be focused
on preparation for possible litigation and honing future arguments to bring forward in
a dispute or a criminal trial before competent international bodies. It should be noted
that despite their multitudinous volume, the Russian scholarly arguments suffer from
an international law background problem. This general conclusion may be equally ap-
plied to any point they may raise.

As far as specific arguments are concerned, we should stress, first of all, that Russia’s
use of force against Ukraine in Crimea in 2014 meets none of the legal requirements
for the lawful use of force contained in international law. It does not amount to either
a humanitarian intervention or preventive self-defence; it fails to satisfy the criteria for

138 3akoH 0 rocymapcTBeHHOM Tpanuile Poccuiickoit denepanuu ot 5 anpenst 1993 r. [Law on the
state border of the Russian Federation], Poccuiickas rasera, Ne 84, 04.05.1993.
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available at: http://zakon2.rada.gov.ua/laws/show/997_077 (accessed 20 March 2016).

140 Anma-Artuncbka aekiapaiisi [Alma-Ata Declaration], 21 December 1991, 3i0panust YuHHHX
MIDKHApOIHUX J0roBopiB Ykpainu, 1992, Ne 1, c. 312.
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the “protection of citizens abroad” concept. The references to the requests by V. Yanu-
kovych and S. Aksyonov are equally flawed. In light of the UN Charter, the UNGA
resolution on “Definition of Aggression” and the Rome Statute of the ICC, Russia’s
actions can only be qualified as an armed attack and act of aggression against Ukraine.

The events in Crimea between February — April 2014 do not fulfil any conditions
for lawful self-determination in the form of secession. With the assistance of the Crime-
an authorities, controlled by the Russian military and security forces, the Russian Fed-
eration committed an act of aggression against Ukraine, and in accordance with the
qualification of such actions in international law, illegally occupied and annexed the
territory of a another sovereign state.

The statements that Ukraine has repeatedly disregarded the principle of the equality
and self-determination of peoples vis-a-vis the Crimean population, thus giving them
the right to secede, is at odds with the facts, the rules of international law, and the
record of Ukrainian legislation.

The assertions that Ukraine had been exercising “peaceful annexation” of the Crimea
since 1991 are groundless from the standpoint of international law because annexation
cannot, by definition, be peaceful. The allegations that Russia recognised Crimea as
a part of Ukraine subject to certain conditions are also false: none of the numerous inter-
national agreements between the two states mention any such conditions. In addition,
such a practice would be contrary to international law principles on territorial integrity
and the inviolability of borders.

There are also no legal justifications for the contention that the transfer of Crimea
to Ukraine in 1954 contradicted the constitutional law of the USSR. In addition, no
authority of the Russian Federation is competent to make any legally-binding decisions
on this under Russian legislation (not to mention international law). Russia is obliged
to respect the status of Crimea as an integral part of Ukraine. This obligation is en-
shrined in a number of international treaties.

The contributions of Russian international law scholars reflect the political character
of their publications. This can be partly explained by their research objective — to prove
the legality of Russia’s seizure of Crimea by any means, against all odds. This explains
why the representatives of the Russian doctrine have failed to conduct an in-depth
study of the February-April 2014 events in light of relevant international legal princi-
ples and rules. They also misinterpret, misrepresent or distort legal norms, and resort
to subsidiary sources for the determination of rules even though there are relevant pri-
mary sources of international law. Russia has consistently disregarded the fundamental
principles of international law governing the relations between the two states during
the entire post-Soviet period.

It should be mentioned that prior to the annexation, the Russian scholarship never
raised the issue of Russia’s right to carry out any operation “to return Crimea to Rus-
sia”. While there were a few articles arguing the illegality of the 1954 decisions author-
izing the transfer of the Crimean peninsula to Ukraine, nevertheless the authors ac-
knowledged that Crimea was a part of Ukraine under international law and Russia was
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committed to respecting this status. Russian senior officials have consistently advocated
this position, even during the course of the annexation in February 2014. This is why
the entire situation serves as an example of an ex-post facto justification.

The undercover nature of the military operation aimed at the annexation of the
peninsula helps to explain this characteristic of the arguments. Indeed, evidence of Rus-
sian claims on Crimea could put the operation at risk, eliminating the argument that it
was a spontaneous “people’s choice”. The Russian doctrine substantiates the statements
of the authorities and replicates them. Another peculiarity of the Russian doctrine is the
absence of any critical analysis of the politicians’ statements.

Thus, the Russian official and doctrinal stance throughout the course of 2014-2016
reflects an international legal nihilism. Not only does it undermine Russia’s interna-
tional standing (a nihilist state is necessarily perceived as unpredictable and dangerous),
but it also creates new and major threats and challenges for international law and the
international order. Among the major risks associated with such a situation, I would
posit the following: the danger of replacing an “international law of cooperation” by
the “law of the strongest”; the probability of similar actions undertaken by other au-
thoritarian regimes; and the threat to the nuclear disarmament process arising out of
the gross violations of the 1994 Budapest Memorandum, which could encourage some
states to implement nuclear programs and others to start developing such programs.
Such threats have become even more acute in connection with Russia’s use of force in
Syria, which was partially caused by the weak international community response to its
aggression against Ukraine.



