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Abstract: 
The article provides an overview of the supranational bank resolution regime established under 
the Single Resolution Mechanism framework. Both the substantive rules governing the resolu-
tion process and its procedural requirements are explained. The main focus of the article is the 
decision-making practice of the Single Resolution Board (SRB), an EU agency responsible for 
the execution of the resolution framework, which has already intervened in a number of cases 
in which banks were considered “failing or likely to fail” by the European Central Bank. The 
article analyses the existing decisions on resolution action in order to establish how the substan-
tive rules on resolution are interpreted by the SRB in its decision-making practice.
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intRoDUCtion

The year 2019 marks the third anniversary of the Single resolution Board (SrB) 
– an agency of the european Union responsible for the execution of the new supra-
national bank resolution regime established by the european Union. Since it became 
fully operational on 1 January 2016, the Board has carried out the assessment of the 
conditions for resolution with respect to five credit institutions deemed failing or likely 
to fail by the european Central Bank (eCB). However, a resolution action was deemed 
necessary by the SrB in only one case. 

Despite the relatively short history of the Single resolution Mechanism, there al-
ready exists a broad literature on the issues relating to the institutional and legal struc-
ture of the resolution framework and its legitimacy and accountability.1 This article 
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focuses on the operational aspects of the resolution mechanism, namely on the SrB’s 
decision-making with respect to credit institutions deemed “failing or likely to fail”. 
Its main goal is to provide an overview of the existing decisions of the Board in order 
to determine what factors constitute key drivers for triggering a resolution action. The 
first chapter provides a summary of the substantive rules on resolution, in particular the 
conditions for resolution and resolution objectives, established in the Bank recovery 
and resolution Directive2 (BrrD) and the procedural framework of the Single resolu-
tion Mechanism laid out in the SrM regulation.3 The second part of the article analy-
ses the existing decisions on resolution in order to establish how these substantive rules 
are interpreted by the SrB in its decision-making practice. Finally, the article outlines 
the potential risk for the effectiveness of the resolution regime resulting from the lack of 
harmonization of national frameworks governing the winding-up of credit institutions, 
which was most evident in the cases of Italian banks.

1. tHe sUBstAntive RUles on ResolUtion

The idea of a supranational bank resolution framework originated shortly after the 
financial crisis of 2008.4 Before the crisis no common european regulatory framework 
for dealing with failing credit institutions had been established.5 The resolution was 
conceived as a specialised regime for bank failures, the main objective of which is the 
preservation of financial stability, the protection of depositors, and the minimisation of 
resort to bail-outs using public funds.6 Thus, a resolution covers all:

measures taken to resolve problems arising from the exposure to insolvency of (mainly, 
but not exclusively, systemically important) financial firms […] and avoid an initiation 

History of the Banking Union, 18(3) european Business Organization Law review 535 (2017); G.S. Zavvos,  
S. kaltsouni, The Single Resolution Mechanism in the European Banking Union: Legal Foundation, Gover-
nance Structure and Financing, in: M. Haentjens, B. Wessels (eds.), Research Handbook on Crisis Manage-
ment in the Banking Sector, edward elgar Publishing, Cheltenham: 2015.

2 Directive 2014/59/eU of the european Parliament and of the Council of 15 May 2014 establish-
ing a framework for the recovery and resolution of credit institutions and investment firms and amending 
Council Directive 82/891/eeC, and Directives 2001/24/eC, 2002/47/eC, 2004/25/eC, 2005/56/eC, 
2007/36/eC, 2011/35/eU, 2012/30/eU and 2013/36/eU, and regulations (eU) No 1093/2010 and 
(eU) No 648/2012, of the european Parliament and of the Council, [2014] OJ L 173 (BrrD).

3 regulation (eU) No 806/2014 of the european Parliament and of the Council of 15 July 2014 
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investment firms in the framework of a Single resolution Mechanism and a Single resolution Fund and 
amending regulation (eU) No 1093/2010, [2014] OJ L 225 (SrM regulation).

4 european Council, Towards a Genuine Economic and Monetary Union, 5 December 2012, p. 4, 
available at: https://www.consilium.europa.eu/media/23818/134069.pdf (accessed 30 May 2019).
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Journal of International Banking Law & regulation 689 (2014), p. 690.
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electronic Journal (2017), p. 30.
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of liquidation proceedings (thus preventing spillover effects of a bank’s failure on the 
economy) or resort to bail-out measures through public financial assistance facilities.7

The BrrD sets out an eU-wide framework for the resolution of financial institu-
tions, which forms the backbone of the SrM regulation.8 The BrrD provides for sub-
stantive rules on resolution, which are implemented on the eU level by the institutional 
framework of the Single resolution Mechanism (SrM). The resolution can be defined, 
by reference to the resolution objectives set out in Art. 31(2) of the BrrD, as:

the restructuring of one or more financial institutions with the resolution tools 
implemented under the BrrD with the aim to ensure the continuity of critical functions, 
to avoid adverse impact on financial stability, to minimise reliance on public funds, to 
protect depositors; and to protect client funds and client assets.9 

While all those objectives are of equal significance,10 nevertheless recital 71 in the 
preamble to the BrrD provides that “the protection of covered depositors is one of 
the most important objectives of resolution.” Art. 32 of the BrrD establishes three 
cumulative conditions for the initiation of a resolution. First, the institution must be 
deemed by the competent authority to be failing or likely to fail; second, there are no 
alternative measures that would prevent the failure of the institution within a reasonable 
time frame; and third, the resolution action is necessary in the public interest. 

The first criterion, the failure or the likelihood of failure is defined under Art. 32(4) 
of the BrrD as a situation whereby one or more of the following circumstances are 
met: the institution infringes or is likely to infringe the requirements for the continuing 
authorisation and licensing of its activity; the assets of the institution are or will be, in the 
near future, less than its liabilities; the institution is or will be, in the near future, unable to 
pay its debts or other liabilities as they fall due; an extraordinary public financial support 
is required for the institution. It should be underlined that a resolution is considered to 
be a special measure of last resort, which is reflected by the second criterion. A resolution 
can only be initiated when “there is no reasonable prospect that any alternative private 
sector measures (…), or supervisory action, including early intervention measures or 
the write down or conversion of relevant capital instruments (…) taken in respect of the 
institution, would prevent the failure of the institution.”11 With regard to the public 
interest criterion, it should be stressed that a failing institution “should in principle be 
liquidated under normal insolvency proceedings.”12 However, a situation may occur 
in which normal insolvency proceedings could “jeopardise financial stability, interrupt 
the provision of critical functions, and affect the protection of depositors.”13 In such a 

7 Ibidem, p. 29.
8 european Commission, Finalising the Banking Union: European Parliament backs Commission’s pro-

posals, Statement/14/119, 15 April 2014.
9 Lo Schiavo, supra note 5, p. 693.
10 BrrD, Art. 31(3).
11 Ibidem, Art. 32(1)(b).
12 Ibidem, recital 45.
13 Ibidem.
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situation there would be a public interest in placing the institution under resolution 
instead of resorting to a normal insolvency proceeding. In any case, it is clear that 
“the winding up of a failing institution through normal insolvency proceedings should 
always be considered before resolution tools are applied.”14

The conditions for resolution established in the BrrD grant the national resolution 
authorities much discretion in assessing whether an institution should be placed under 
resolution. It can be argued that this level of discretion may generate regulatory competi-
tion between resolution authorities,15 and indeed the diverging regulatory practices in the 
Member States were one of the reasons cited as a justification for the SrM regulation.16

The resolution criteria formulated in the BrrD are, in substance, identical to the 
criteria for the initiation of the resolution procedure under the Single resolution Mecha-
nism, although their procedural aspects differ17 – in the case of the SrM, the national 
supervisory authorities are not competent to carry out the assessment of the criteria. 
When it comes to the first criterion, under Art. 18(1) of the SrM regulation, in prin-
ciple only the eCB, after consulting the Single resolution Board, is competent to deter-
mine whether the entity is failing or likely to fail. As an exception to this rule the SrB 
may, in its executive session, make such an assessment only after informing the eCB of 
its intention to do so and only if the eCB, within three calendar days of receipt of that 
information, does not provide its own assessment.18 With regard to the second criterion 
– the lack of a reasonable prospect for effective alternative private sector measures or su-
pervisory action taken in respect of the entity – in the context of the SrM an assessment 
of this condition must be made by the SrB in its executive session, as well as, where ap-
plicable, by the national resolution authorities in close cooperation with the eCB.19 The 
eCB may also inform the Board or the national resolution authorities concerned that it 
considers this criterion fulfilled.20 Finally, in regard to the third criterion for resolution, 
i.e. the public interest criterion, such an assessment can be made by the SrB, but only: 

if it is necessary for the achievement of, and is proportionate to one or more of the 
resolution objectives referred to in Article 14 and winding up of the entity under normal 
insolvency proceedings would not meet those resolution objectives to the same extent.21

It should be noted that formally the SrB is not the ultimate arbiter of the public in-
terest criterion, as other institutions participating in the decision-making process under 
the Single resolution Mechanism are competent to object to the assessment of public 
interest made by the Board. Nevertheless, the practicalities of the review procedure do 
not exactly foster inter-institutional cooperation, in particular due to the very short 

14 Ibidem, recital 46.
15 Lo Schiavo, supra note 5, p. 694.
16 SrM regulation, recital 21.
17 Gortsos, supra note 6, p. 123.
18 SrM regulation, Art. 18(1).
19 Ibidem, Art. 18(1).
20 Ibidem.
21 Ibidem, Art. 18(5).
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time frame for the assessment to be made by both the Commission and the Council,22 
but also due to the highly technical nature of the resolution decision.23

The resolution objectives set out in Art. 14 of the SrM regulation are, in essence, in-
distinguishable from those specified in Art. 31(2) of the BrrD – to ensure the continuity 
of critical functions; to avoid significant adverse effects on financial stability, in particular 
by preventing contagion, including to market infrastructures by maintaining market dis-
cipline; to protect public funds by minimising reliance on extraordinary public financial 
support; to protect depositors covered by Directive 2014/49/eU24 and investors covered 
by Directive 97/9/eC;25 and finally, to protect client funds and client assets. The fact that 
the resolution objectives set out in the BrrD were reproduced in the SrM regulation 
clearly shows that the BrrD indeed constitutes a Single rulebook of the second pillar 
of the Banking Union. The procedural changes introduced in the SrM regulation, such 
as the involvement of the eCB in the assessment of the criteria for resolution, are merely  
a reflection of the supranational character of the Single resolution Mechanism.26

The guidelines adopted by the european Banking Authority27 on the basis of Art. 
32(6) of the BrrD and in accordance with Art. 16 of the regulation 1093/201028 are 
also relevant to the assessment of the resolution criteria. Although the guidelines are 
addressed to the competent national authorities “when they assess whether an institution 
is failing or likely to fail, according to Article 32(1)(a) of Directive 2014/59/eU, or to 
Article 32(2) respectively”29 or “to institutions where they determine themselves to be 
failing or likely to fail, in accordance with Article 81(1) of Directive 2014/59/eU,”30 
they also provide an important input for the assessment of the resolution criteria carried 
out under Art. 18(1) of the SrM regulation, given that pursuant to Art. 5(2) of the 
SrM regulation the Single resolution Board, the Council, and the Commission 
are subject to any guidelines and recommendations issued by the european Banking 
Authority under Art. 16 of its statutory regulation. 

Besides the criteria and the objectives for the resolution explained above, the BrrD 
also constitutes the substantive backbone for the legal instruments available under the 

22 For a detailed account of this procedure, see Section 2 of this article.
23 See M.B. Beroš, Agencies in European Banking: A Critical Perspective, Palgrave Macmillan, Cham: 

2018, p. 75.
24 Directive 2014/49/eU of the european Parliament and of the Council of 16 April 2014 on deposit 

guarantee schemes, text with eeA relevance [2014] OJ L 173.
25 Directive 97/9/eC of the european Parliament and of the Council of 3 March 1997 on investor-

compensation schemes [1997] OJ L 84.
26 Lo Schiavo, supra note 5, p. 699.
27 european Banking Authority, Final report: Guidelines on the interpretation of the different circum-

stances when an institution shall be considered as failing or likely to fail under Article 32(6) of Directive 
2014/59/EU, eBA/GL/2015/07.

28 regulation (eU) No 1093/2010 of the european Parliament and of the Council of 24 November 
2010 establishing a european Supervisory Authority (european Banking Authority), amending Decision 
No 716/2009/eC and repealing Commission Decision 2009/78/eC [2010] OJ L 331.

29 european Banking Authority, supra note 27, p. 11.
30 Ibidem.
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Single resolution Mechanism,31 in particular for the resolution tools which may be de-
ployed by the SrB in the process of resolution. The resolution tools are included in the 
SrM regulation mainly to confer directly to the Single resolution Board the power to 
apply them in accordance with the procedure set out in the Art. 18 of the SrM regula-
tion, and their substantive content corresponds to the resolution tools introduced in 
the BrrD.32 The resolution tools include the sale of a business, the creation of bridge 
institutions, asset separation, and the bail-in tool.33

The sale of business tool is the mechanism for effecting a transfer by a resolution 
authority of the instruments of ownership, such as the shares, assets, and the rights or 
liabilities to a purchaser that is not a bridge institution.34 Such transfer may be made 
without the prior consent of the shareholders,35 the institution, or any other third par-
ties, but it must be made on “the commercial terms, having regard to the circumstances 
and the costs and expenses incurred in the resolution process.”36

The bridge institution tool is the “mechanism for transferring instruments of owner-
ship issued by an institution under resolution, or assets, rights or liabilities of an insti-
tution under resolution, to a bridge institution,”37 which is a legal person/entity that 
meets the requirements laid down in Art. 41(2) of the BrrD.38 The bridge institution 
must be wholly or partially owned by one or more public authorities and is controlled 
by the resolution authority.39 Furthermore, it can only be created for the purpose of 
receiving and holding the shares or the other instruments of ownership, with a view to 
maintaining access to critical functions and, eventually, selling the institution to a pri-
vate sector buyer.40 The bridge institution tool can be used by the resolution authorities 
only when the sale of business tool could not be deployed.41

The asset separation tool is a special resolution tool which can be used “only in con-
junction with other tools to prevent an undue competitive advantage for the failing en-
tity.”42 It enables the resolution authorities to transfer the “assets, rights or liabilities of 
an institution under resolution to an asset management vehicle,”43 i.e. a special purpose 
vehicle wholly owned by public authorities, created to manage the transferred assets with 
a view toward maximising their value through an eventual sale or an orderly wind down.44 

31 Lo Schiavo, supra note 5, p. 699.
32 Ibidem, p. 700.
33 SrM regulation, Art. 22(2).
34 BrrD, Art. 2(58) and identical Art. 3(30) of the SrM regulation.
35 SrM regulation, recital 70.
36 Ibidem, Art. 24(2)(b).
37 BrrD, Art. 2(60) and identical Art. 3(31) of the SrM regulation.
38 SrM regulation, Art. 25(2).
39 BrrD, Art. 40 (2)(a).
40 Ibidem, Art. 40(2)(b).
41 Lo Schiavo, supra note 5, p. 694.
42 SrM regulation, recital 72.
43 BrrD, Art. 2(55) and identical Art. 3(32) of the SrM regulation.
44 Ibidem, Art. 42(3).
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Contrary to the resolution tools described above, the asset separation tool is not de-
signed to continue the activities of the institution under resolution.

The harshest resolution tool for an institution placed under resolution is the bail-in 
tool, the introduction of which was justified by the need to “minimise the costs of the 
resolution of a failing institution borne by the taxpayers.”45 It aims to resolve the sys-
temically important institutions without jeopardizing the financial stability, by ensuring 
that “shareholders and creditors of the failing institution suffer appropriate losses and 
bear an appropriate part of the costs arising from the failure of the institution,”46 which 
in turn is supposed to incentivize them to better monitor the health of the institution. 
The bail-in tool is defined as “the mechanism for effecting the exercise of the write-down 
and conversion powers in relation to liabilities of an institution under resolution.”47 Art. 
27(1) of the SrM regulation provides that the bail-in may be applied in two cases – ei-
ther to recapitalise a credit institution established in a participating Member State that 
meets the conditions for resolution to the extent sufficient to restore its ability to comply 
with the conditions for authorization (sufficient capital requirements) and to continue 
to carry out its normal activities in order to sustain sufficient market confidence in the 
entity; or to convert to equity or reduce the principal amount of claims or debt instru-
ments that are transferred to a bridge institution with a view toward providing capital 
for that bridge institution or under the sale of business tool or the asset separation tool. 
In the first case, the bail-in may be applied only if there is a reasonable prospect that the 
application of that tool, together with other relevant measures, will restore the entity 
in question to financial soundness and long-term viability.48 Through the conversion of 
debt to equity the exercise of the bail-in tool allows for the recapitalization of the credit 
institution, simultaneously binding the institution, the affected creditors, and the share-
holders.49 This makes the bail-in tool the strongest regulatory instrument, which can 
help to avoid granting public support to systemically important credit institutions by  
restructuring their balance sheets, effectively solving the “too-big-to-fail” problem.50

2. PRoCeDURAl RUles on ResolUtion

Having reviewed the substantive rules of the resolution process, the procedural as-
pects of the eU-wide resolution framework established under the SrM regulation are 
now examined. The SrM regulation follows the distinction between “significant” and 
“less significant” entities, which was introduced in the SSM regulation.51 Similarly to 

45 Ibidem, recital 67 and identical recital 73 in the preamble to SrM regulation.
46 Ibidem.
47 Ibidem, Art. 2(57) and identical Art. 3(33) of the SrM regulation.
48 SrM regulation, Art. 27(2).
49 Lo Schiavo, supra note 5, p. 696.
50 Ibidem.
51 Council regulation (eU) No 1024/2013 of 15 October 2013 conferring specific tasks on the eu-

ropean Central Bank concerning policies relating to the prudential supervision of credit institutions [2013] 
OJ L 287 (SSM regulation).
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the division of tasks adopted for the purposes of the Single resolution Mechanism, 
only the significant credit institutions are under the remit of the supranational resolu-
tion authority – the Single resolution Board – which is responsible for drawing up the 
resolution plans and adopting all decisions relating to resolution of those institutions.52 
The SrB’s competence is also reserved for those institutions in relation to which the 
eCB has decided to itself directly exercise its supervisory powers53 as well as for other 
cross-border groups.54 resolution tasks towards the remaining “less significant” insti-
tutions are performed by the national resolution authorities.55 The only exception to 
this rule is the situation in which the resolution action requires the use of the Single 
resolution Fund – then the SrB is exclusively competent adopt the resolution scheme, 
regardless of the significance of the entity under resolution.56 

The resolution procedure is set out in Art. 18 of the SrM regulation. The first 
phase of the resolution is triggered once the european Central Bank, acting within 
its supervisory mandate, signals that a significant credit institution is failing or likely 
to fail, thus fulfilling the first of the conditions for resolution described above. As was 
explained, this assessment can also be carried out by the SrB in its executive session, 
but only after informing the eCB of its intention and only if the eCB, within three 
calendar days of receipt of such information, does not make its own assessment.57 In the 
second phase, the assessment of the remaining two criteria for resolution is performed 
by the SrB, which in its executive session must establish whether there are no alterna-
tive measures that would prevent the failure of the institution within a reasonable time 
frame and whether the resolution action is necessary in the public interest. It should 
be noted here that the Board operates in plenary and executive sessions.58 The latter are 
responsible for preparing all decisions concerning the resolution procedure and adopt-
ing those decisions.59

If the resolution conditions are met, the SrB adopts a resolution scheme.60 The 
resolution scheme determines the details of the resolution tools to be applied to the 
institution under resolution, in particular any exclusions from the application of the 
bail-in tool,61 and defines the specific amounts and purposes of the Single resolution 
Fund to be used in support of the resolution action.62 The Board enjoys a broad dis-
cretion when deciding on the resolution tools to be applied in the process of resolu-
tion. In the next step, immediately after the adoption of the resolution scheme, the 

52 SrM regulation, Art. 7(2)(a).
53 Ibidem, Art. 7(2)(a).
54 Ibidem, Art. 7(2)(b).
55 Ibidem, Art. 7(3).
56 Ibidem.
57 Ibidem, Art. 18(1).
58 Ibidem, Art. 43(5).
59 Ibidem, recital 33.
60 Ibidem, Art. 18(6).
61 Ibidem, Art. 18(6)(b).
62 Ibidem, Art. 18(6)(c).
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Board must transmit it to the Commission,63 which must review it in a limited time 
frame.

Within 24 hours from the transmission of the resolution scheme by the SrB, the 
Commission must either endorse the resolution scheme, or object to it with regard to 
the discretionary aspects of the scheme.64 It follows that under the SrM regulation, 
the ultimate assessment of SrB’s discretion is the responsibility of the Commission. In 
addition, the Commission may decide, within 12 hours from the transmission of the 
resolution scheme by the SrB, to involve the Council in the resolution process. The 
scope of the involvement of the Council is limited – it may object to the resolution 
scheme on the grounds that the resolution scheme adopted by the Board does not fulfil 
the criterion of public interest, but only on a proposal from the Commission;65 or it 
can be asked by the Commission to approve or object to a material modification of the 
amount of the Fund provided for in the resolution scheme of the Board.66 The entire 
assessment, regardless of the involvement of the Council or the lack thereof, may take 
no more than 24 hours from the transmission of the resolution scheme by the Board. 
The resolution scheme proposed by the SrB enters into force if no objection has been 
expressed by the Council or by the Commission within a period of 24 hours after its 
transmission by the Board. 

If, within 24 hours from the transmission of the resolution scheme by the Board, the 
Council has approved a proposal of the Commission for modification of the resolution 
scheme or the Commission has exercised its powers of objection, the Single resolution 
Board must, within eight hours, modify the resolution scheme in accordance with the 
reasons provided for in the objection.67 It thus follows that the entire procedure may 
take no more than 32 hours from the moment of transmission of the resolution scheme. 
If the Council objects to the placing of an institution under resolution on the grounds 
that the public interest criterion is not fulfilled, the relevant entity is wound up in an 
orderly manner in accordance with the applicable national law.68 Once the resolution 
scheme enters into force, the SrB is responsible for ensuring that the necessary resolu-
tion action is taken to carry out the resolution scheme by the relevant national resolu-
tion authorities.69 The resolution scheme is addressed to the relevant national resolution 
authorities and provides them with instructions on further resolution actions.70 The na-
tional resolution authorities are obliged to take all necessary measures to implement the 
resolution scheme, acting in accordance with the national law transposing the BrrD.71 
The Board is also competent to issue instructions to the national resolution authorities 

63 Ibidem, Art. 18(7).
64 Ibidem.
65 Ibidem.
66 Ibidem.
67 Ibidem.
68 Ibidem, Art. 18(8).
69 Ibidem, Art. 18(9).
70 Ibidem.
71 Ibidem, Art. 29(1).
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as to any aspect of the execution of the resolution scheme.72 Moreover, should the na-
tional resolution authority fail to implement the resolution scheme, the SrB may give 
instructions in the form of decision directly to the institution under the resolution, 
which override any previous decision(s) adopted by the national resolution authority 
on the same matter.73

3. An AnAlysis of tHe existinG DeCisions on  
ResolUtion ACtion tAKen By tHe sinGle ResolUtion 
BoARD

The resolution framework discussed above was tested for first time in 2017, when 
the situation in three banks was assessed by the Single resolution Board pursuant to 
Art. 18 of the SrM regulation. Another case was considered by the SrB in early 2018. 
The decisions taken by the Board in respect to these credit institutions varied and are 
considered below.

3.1. Banco Popular español, s.A.
On 7 June 2017, the Single resolution Board decided to adopt a resolution scheme 

in respect of Banco Popular español, S.A.,74 a Spanish banking group consisting of four 
credit institutions within the participating Member States: (1) Banco Popular español, 
S.A. – the parent undertaking of the group, established in Spain; (2) Banco Pastor, S.A. 
– established in Spain; (3) Popular Banca Privada, S.A. – established in Spain; and (4) 
Banco Popular Portugal, S.A. – established in Portugal. The last three credit institutions 
mentioned were wholly-owned subsidiaries of Banco Popular español. The Banco Popu-
lar group also had a presence in third countries through subsidiaries, branches, and 
representative offices and participated in a number of joint ventures.

The reason for the Banco Popular’s difficulties was “the liquidity situation of the 
institution, which has deteriorated significantly since October 2016, due to the material 
cash outflow across all customer segments.”75 As a result, the eCB, in its “failing or 
likely to fail” assessment transmitted to the SrB on 6 June 2017,76 decided that the 
institution “has insufficient options to restore its liquidity position in order to ensure 
that it will be in a stable position to meet its liabilities as they fall due.”77 Considering 

72 Ibidem, Art. 28(2).
73 Ibidem, Art. 29(3).
74 Single resolution Board, Decision to take resolution action in respect of Banco Popular español, 

S.A. (2017/C 222/05) [2017] OJ C 222. 
75 Decision of the Single resolution Board in its executive session of 7 June 2017 concerning the 

adoption of a resolution scheme in respect of Banco Popular español, S.A., (the “Institution”) with a Legal 
entity Identifier: 80H66LPtVDLM0P28XF25, Addressed to FrOB (SrB/eeS/2017/08), Non-confi-
dential version, p. 5.

76 Ibidem, p. 10.
77 Ibidem, p. 5.
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the eCB’s assessment of the “failing or likely to fail” criterion, the SrB determined that 
“there are objective elements indicating that the Institution is likely in the near future to 
be unable to pay its debts or other liabilities as they fall due”,78 and hence that the first 
condition for resolution was satisfied in respect of Banco Popular.

regarding the second criterion for resolution, the SrB, in close cooperation with 
the eCB, concluded that there was no reasonable prospect that any alternative private 
sector measures could prevent the failure of the institution, as the private sales process 
had not led to a positive outcome within a timeframe that would allow the institution 
to be able to pay its liabilities as they fall due.79 Moreover, it was determined that given 
the fact that the institution itself recognized that it met the conditions to be deemed 
“failing or likely to fail”, it was unlikely that it would be able to “mobilise sufficient 
additional liquidity though regular market transactions or central bank operations”80 
or through other contingency funding measures within the necessary timeframe. Fur-
thermore, it was established by the eCB in its “failing or likely to fail” assessment that 
there were no available supervisory or early intervention measures that could restore 
the liquidity position of the Banco Popular in an immediate fashion, given the extent 
and pace of the liquidity deterioration observed.81 Considering the arguments referred 
to above, the SrB concluded that the second condition for resolution was satisfied in 
this case.

With regard to the public interest criterion, the Board carried out its assessment of 
the circumstances of this case in light of resolution objectives specified in Art. 14(2) 
of the SrM regulation. The SrB established that the resolution action carried out 
through use of the resolution powers was necessary for the achievement of, and was 
proportionate to, the following two resolution objectives: ensuring the continuity 
of critical functions and avoiding significant adverse effects on financial stability, 
in particular by preventing contagion, including to market infrastructures, and by 
maintaining market discipline.82 It was determined by the Board that Banco Popular 
performs activities, services or operations the discontinuance of which would, due to 
its size, likely lead to the disruption of services that are essential to the real economy of 
Spain and disrupt the financial stability in Spain.83 The Banco Popular Group was at 
that time the sixth largest banking group in Spain, with a network of 1664 branches 
and 2368 AtMs providing services to around 1.6 million clients.84 Its market share in 
the national market for deposit-taking in Spain was estimated to be between 5 and 10 
per cent.85 Given the national reach and size of the institution, any disruption to its 

78 Ibidem, p. 10.
79 Ibidem, p. 11.
80 Ibidem.
81 Ibidem.
82 Ibidem, p. 12.
83 Ibidem.
84 Ibidem, p. 13.
85 Ibidem, p. 14.
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deposit services could have a material negative impact on its clients and have indirect 
adverse effects on other stakeholders, in particular through an increase in the costs 
of funding of comparable banks due to the uncertainty regarding the validity of the 
Spanish banking sector.86 

In addition to the adverse effects of a disruption of the deposit-taking function, 
the SrB also underlined the potential negative impact of any disruption in lending to 
small and medium-sized enterprises on the Spanish real economy.87 Banco Popular was 
a leading bank in lending to this group, with a market share in the range of between 15 
and 20 per cent of the total.88 The SrB also took into consideration the fact that Banco 
Popular, due to its large number of clients, was intervening in a significant volume of 
payments. Considering the central role that the payment services function plays in the 
economy, the Board established, that the interruption of this function could generate 
financial stability problems.89 Neither of the market functions of Banco Popular were 
considered by the SrB to be substitutable,90 as it found that they “cannot be replaced 
in an acceptable manner and within a reasonable time frame thereby avoiding systemic 
problems for the real economy and financial markets.”91

As regards the objective of avoiding significant adverse effects on financial stabil-
ity, the Board argued that the size and relevance of Banco Popular, which constituted 
the parent undertaking of the sixth largest banking group in Spain with total assets 
amounting to 147 billion euros, made it one of the main market participants in Spain.92 
Thus swift resolution action was necessary and proportionate to avoid the adverse ef-
fects that the failure of the institution would have on financial stability.93 Moreover, it 
was determined by the SrB that winding up Banco Popular under normal insolvency 
proceedings would not achieve the above-mentioned resolution objectives to the same 
extent as the resolution action.94

After the assessment of the resolution criteria, the SrB decided that the application 
of the sale of business tool pursuant to Art. 24 of the SrM regulation would provide 
an appropriate, necessary, and proportionate way to meet the resolution objectives.95 
While deciding on the application of the sale of business tool, the SrB took into ac-
count the interests of Portugal, where one of the subsidiaries of the institution under 
resolution operated. The Board noted that the sale of business tool with the purpose of 
transferring shares to a private purchaser “has as a result that there will be no impact 
on the Portuguese subsidiary. On the contrary, in the case of insolvency proceedings of 

86 Ibidem.
87 Ibidem.
88 Ibidem.
89 Ibidem, p. 16.
90 Ibidem, pp. 14-16.
91 Ibidem, p. 16.
92 Ibidem, p. 17.
93 Ibidem, p. 18.
94 Ibidem, p. 12.
95 Ibidem, p. 19.
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the Institution, it is likely that the Portuguese subsidiary would have been negatively 
impacted.”96 The Board also determined that the application of other resolution tools 
would not meet the resolution objectives to the same extent in the case at stake. In 
particular, the SrB considered that the application of the bail-in tool of Article 27(1) 
of the SrM regulation (even if combined with the asset separation tool) could not 
immediately and effectively address the liquidity situation of the institution and that 
the application of the bridge institution tool would not be proportionate, as the asset 
separation tool could achieve the same result within a shorter time frame.97 

In the execution of the resolution scheme, the SrB instructed the Fondo de reso-
lución Ordenada Bancaria (FrOB), which is the Spanish executive resolution authority, 
to write-down and convert existing capital instruments of Banco Popular pursuant to 
Art. 21 of the SrM regulation prior to the transfer of ownership in order to address the 
shortfall in the market value of the institution. Pursuant to Art. 24(1)(a) of the SrM 
regulation, the SrB ordered the newly created shares, including the entire business 
of Banco Popular and its subsidiaries, to be transferred to Banco Santander S.A. for a 
purchase price of 1 euro98 in order to ensure the continuity of the critical functions of 
the banking group. The resolution scheme for Banco Popular español S.A. proposed 
by the Board was transmitted to the Commission on 7 June 2017 in accordance with 
Art. 18(7) of the SrM regulation and endorsed by the Commission on the same day.99 
The resolution scheme was duly implemented by FrOB by virtue of a resolution of the 
FrOB Governing Committee.100

3.2. veneto Banca s.p.A.
On 23 June 2017, the Single resolution Board assessed the conditions for resolution 

in respect of Veneto Banca S.p.A.,101 a parent undertaking of the Italian banking group 
Gruppo Veneto Banca, consisting of four main subsidiaries established in Italy: (1) 
Banca Apulia S.p.A. – a regional commercial bank, operating in the South-east of Italy; 
(2) Banca Intermobiliare di Investimento e Gestioni S.p.A. – an institution specialised 
in private banking, wealth management, and corporate finance; (3) Claris Factor S.p.A.; 
and (4) Claris Leasing S.p.A. The Group comprised a Croatian subsidiary – Veneto 
Banka d.d.; an Albanian subsidiary – Veneto Banca sh.a.; and a Moldavian subsidiary 
– eximbank d.d. It also operated through branches in romania. 

96 Ibidem, pp. 18-19.
97 Ibidem, p. 19.
98 Ibidem, p. 22.
99 Commission Decision (eU) 2017/1246 of 7 June 2017 endorsing the resolution scheme for Banco 

Popular español S.A. (notified under document C(2017)4038) [2017] OJ L 178.
100 resolution of the FrOB Governing Committee adopting the measures required to implement 

the Decision of the Single resolution Board in its extended executive Session of 7 June 2017 concern-
ing the adoption of the resolution scheme in respect of Banco Popular español, available at: https://bit.
ly/2IbmIBB (accessed 30 May 2019).

101 Single resolution Board, Decision concerning the assessment of the conditions for resolution in 
respect of Veneto Banca SpA (2017/C 242/02) [2017] OJ C 242.
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Similar to the case of the Banco Popular, the difficulties of the Italian bank were 
caused by a substantial deterioration of its liquidity position.102 On 23 June 2017, the 
eCB communicated to the SrB its “failing or likely to fail” assessment of Veneto Banca, 
wherein it noted that the institution “has experienced material capital depletions”103 
and repeatedly breached supervisory capital requirements. Consequently, the eCB 
concluded that “there is material evidence to conclude that the Institution infringes the 
requirements for continuing authorisation in a way that would justify the withdrawal 
of the authorisation by the competent authority.”104 Following the eCB’s “failing or 
likely to fail” assessment, the Board determined that the first condition for resolution 
was satisfied in respect of Veneto Banca.105

With regard to the second criterion for resolution – the lack of alternative meas-
ures that would prevent the failure of the institution within a reasonable time frame 
– the SrB established that there was no reasonable prospect that any alternative private 
sector measures could prevent the failure of the institution.106 Moreover, the Board 
decided that there was “no reasonable prospect that any supervisory action, includ-
ing early intervention measures could prevent the failure of the Institution,”107 which 
was confirmed by the eCB in its “failing or likely to fail” assessment. Accordingly, the 
SrB concluded that the second condition for resolution was satisfied in the case of  
Veneto Banca.

regarding the third condition for resolution, i.e. the public interest criterion, the 
Board determined that the circumstances of this case did not meet the resolution 
objectives set out in Art. 14(2) of the SrM regulation. Firstly, the Board found that 
the institution did not provide critical functions within the meaning of Art. 2(1)(35) 
of the BrrD,108 as “the functions identified by the Institution as critical, i.e. deposit-
taking, lending activities and payment services, are provided to a limited number of 
third parties and can be replaced in an acceptable manner and within a reasonable 
timeframe by such parties.”109 The SrB explained that a sudden disruption of the 
deposit-taking function would not have a material negative impact on third parties, as 
the institution’s deteriorating market position resulted partly from reputational damages 

102 Decision of the Single resolution Board in its executive session of 23 June 2017 concerning the 
assessment of the conditions for resolution in respect of Veneto Banca S.p.A. (the “Institution”), with the 
Legal entity Identifier 549300W9StrUCJ2DLU64, Addressed to Banca d’Italia in its capacity as Natio-
nal resolution Authority (SrB/eeS/2017/11), Non-confidential version, p. 5.

103 Ibidem.
104 Ibidem, p. 10.
105 Ibidem.
106 Ibidem.
107 Ibidem, p. 11.
108 According to Art. 2(1)(35) of the BrrD “critical functions” means activities, services or opera-

tions the discontinuance of which is likely in one or more Member States, to lead to the disruption of 
services that are essential to the real economy or to disrupt financial stability due to the size, market share, 
external and internal interconnectedness, complexity or cross-border activities of an institution or group, 
with particular regard to the substitutability of those activities, services or operations.

109 Decision of the Single resolution Board, supra note 102, p. 12. 
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following allegations of mis-selling.110 This led to a significant decline of Veneto Banca’s 
systemic relevance, as measured by the group’s market share in the national market for 
deposit-taking, which declined from 1.24 per cent at the end of 2014 to 0.91 per cent 
at the end of 2016.111 Moreover, the market had proven itself capable of absorbing the 
significant deposit outflows from the institution.112 As regards the lending function 
of the bank, the Board found that its sudden disruption would not have a material 
negative impact on the market, due to the declining relevance of the institution, which 
at the end of 2016 provided lending services to 98,738 households (out of 25.4 million 
households in Italy), to 42,387 small and medium-sized enterprises (out of 4.4 million 
small and medium-sized enterprises in Italy), and to 1,276 other enterprises.113 In any 
case, the institution had only a limited capacity for granting new loans, so potential 
clients already needed to find different loan providers.114 As far as the payments function 
was concerned, the SrB argued that “market share developments for the deposit-taking 
function can be regarded as a proxy for the declining relevance of the Institution with 
regard to payment and cash services.”115 The Board decided that due to the specific 
circumstances of the case, as presented above, and given the fact that the institution 
does not provide indirect access to market infrastructures to institutions that are not 
part of Gruppo Veneto Banca, the payment and cash services provided by Veneto Banca 
should not be considered to constitute a critical function.116 The SrB also established 
that all of the functions identified above should be considered to be substitutable,117 
as they “can be replaced in an acceptable manner and within a reasonable time frame, 
thereby limiting the potential impact on the real economy and financial markets.”118 
Consequently, the resolution objective set out in Art. 14(2)(a) of the SrM regulation 
was not satisfied.

Secondly, the Board found that the failure of the institution, on a stand-alone basis, 
was not likely to result in significant adverse effects on financial stability in Italy.119 
The SrB argued that the institution had been classified by the eCB as a “significant 
institution” solely on the basis of its size. However, the size of the total assets of Gruppo 
Veneto Banca declined rapidly and as of December 2016 they measured at 27.9 billion 
euros,120 which was already below the 30 billion euros threshold set out in Art. 5(4) 

110 For details of mis-selling allegations see: r. Sanderson, Once-thriving Veneto becomes heart of 
Italy’s bank crisis, Financial times, available at: https://www.ft.com/content/04869eca-b15e-11e6-9c37-
5787335499a0 (accessed 30 May 2019).

111 Decision of the Single resolution Board, supra note 102, p. 12.
112 Ibidem.
113 Ibidem, p. 13.
114 Ibidem.
115 Ibidem, p. 14.
116 Ibidem.
117 Ibidem, pp. 13-14.
118 Ibidem. pp. 14-15.
119 Ibidem, p. 15.
120 Ibidem.
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of the SSM regulation for a credit institution to be qualified as “significant”. This 
decline continued in 2017. Furthermore, Veneto Banca had not been classified as 
systemically important by Banca d’Italia, which is the national resolution authority of 
Italy, in either 2015 or 2016.121 Considering the relatively low financial and operational 
interconnections with other financial institutions, the Board deemed the probability of 
both direct and indirect contagion on other financial institutions as highly unlikely.122 
The SrB also determined that although a potential adverse impact on retail customers 
and small and medium-sized enterprises in certain regions could not be excluded in the 
case of failure of Veneto Banca, there would be no significant impact at the national 
level.123 Consequently, the resolution objective set out in Art. 14(2)(b) of the SrM 
regulation was not satisfied.

Thirdly, the SrB found that any pay-out by the deposit guarantee scheme to the 
covered depositors under the ordinary insolvency proceedings provided for under Italian 
law (Compulsory Administrative Liquidation) would not qualify as extraordinary 
public financial support124 in light of the Commission’s Banking Communication.125 
Therefore, the resolution objective of protecting public funds by minimising reliance on 
extraordinary public financial support set out in Art. 14(2)(c) of the SrM regulation 
was not satisfied. 

Fourthly, the Board found that the Compulsory Administrative Liquidation 
proceedings could achieve the resolution objective set out in Art. 14(2)(d) of the SrM 
regulation to the same extent as resolution126 with regard to protecting both depositors 
covered by the BrrD and investors covered by Directive 97/9/eC. Consequently, 
the resolution objective set out in Art. 14(2)(c) of the SrM regulation was  
not satisfied. 

Finally, the Board found that the Italian financial law (Legislative Decree 58/1998) 
provides specific rules which sufficiently protect client funds and client assets by sepa-
rating them from the credit institution’s own assets, as well as from the assets of other 
clients.127 Moreover, the Italian Banking Act (Legislative Decree 385/1993) protects 
financial instruments belonging to clients in the context of the Compulsory Adminis-
trative Liquidation proceedings.128 Thus, the SrB concluded that given the above, the 
ordinary insolvency proceedings provided for under Italian law could protect client 
funds and client assets to the same extent as a resolution action, and therefore the reso-
lution objective set out in Art. 14(2)(e) of the SrM regulation was not satisfied.

121 Ibidem.
122 Ibidem, pp. 15-16.
123 Ibidem, p. 16.
124 Ibidem, p. 18.
125 Communication from the Commission on the application, from 1 August 2013, of State aid rules 

to support measures in favour of banks in the context of the financial crisis (2013/C 216/01) [2013] OJ 
C 216.

126 Decision of the Single resolution Board, supra note 102, pp. 18-19.
127 Ibidem, p. 20.
128 Ibidem, p. 21.
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Since none of the resolution objectives specified in Art. 14(2) of the SrM regulation 
were fulfilled, the Board concluded that although the first two conditions for resolution 
were satisfied, resolution action in respect of the institution was not necessary in the 
public interest within the meaning of Art. 18(1)(c) and (5) of the SrM regulation.129 
Therefore, the SrB decided not to place Veneto Banca under resolution.130 The decision 
entered into force on 23 June 2017 at 18:15 Cet. As a consequence, the winding up 
of the bank was carried out under ordinary liquidation proceedings launched by the 
Italian authorities.

3.3. Banca Popolare di vicenza s.p.A. 
The decision concerning the assessment of the conditions for resolution in respect 

of Banca Popolare di Vicenza S.p.A.131 was also issued on 23 June 2017 and entered 
into force just 30 minutes after the decision concerning Veneto Banca S.p.A.132 As 
the matter of fact, the eCB’s “failing or likely to fail” assessment was transmitted 
simultaneously for both Veneto Banca and Banca Popolare di Vicenza.133 Due to 
the similar situation of both banks, the decision taken in respect of Banca Popolare 
di Vicenza should be considered in the context of the decision taken in respect of  
Veneto Banca. 

Banca Popolare di Vicenza S.p.A. was a parent undertaking of the Italian banking 
group Gruppo Banca Popolare di Vicenza, consisting of the following main subsidiaries 
established in Italy: (1) Banca Nuova S.p.A.; (2) Farbanca S.p.A.; (3) Prestinuova 
S.p.A.; (4) NeM SGr S.p.A.; (5) BPVi Multicredito, (6) Servizi Bancari S.c.p.A. and 
(7) Immobiliare Stampa S.c.p.A. The group had a subsidiary in Ireland – BPV Finance 
International Plc, and a limited presence in third countries only through representative 
offices (i.e. China, India, Brazil and russia).

The assessment of the conditions for resolution in respect of Banca Popolare di Vi-
cenza was substantially the same as in the case of Veneto Banca. There was literally no 
difference in the Board’s considerations regarding the first and the second conditions 
for resolution.134 even in the assessment of the public interest criterion there was very 
little difference, due to the fact that the market functions provided by both institutions 
were identical and their market shares were comparable. Nevertheless, some slight dis-
crepancies between both cases existed and are highlighted below. 

129 Ibidem, p. 11.
130 Ibidem, p. 10.
131 Single resolution Board, Decision concerning the assessment of the conditions for resolution in 

respect of Banca Popolare di Vicenza SpA (2017/C 242/03) [2017] OJ C 242.
132 Decision of the Single resolution Board in its executive session of 23 June 2017 concerning the 

assessment of the conditions for resolution in respect of Banca Popolare di Vicenza S.p.A. (the “Institu-
tion”), with the Legal entity Identifier V3AFM0G2D3A6e0QWDG59, Addressed to Banca d’Italia in its 
capacity as National resolution Authority (SrB/eeS/2017/12), Non-confidential version, p. 21.

133 european Central Bank, Press release “ECB deemed Veneto Banca and Banca Popolare di Vicenza fail-
ing or likely to fail”, 23 June 2017, available at: https://bit.ly/2s5ZLpi (accessed 30 May 2019).

134 Decision of the Single resolution Board, supra note 102, pp. 10-11.
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Firstly, it should be noted that there was a minor difference in the market share of 
both institutions. Due to the allegations of mis-selling which plagued both banks, by 
the end of 2016 the market share in the national market for deposit-taking of Gruppo 
Banca Popolare di Vicenza had fallen to 0.9 per cent135 compared to 0.91 per cent in the 
case of Gruppo Veneto Banca. A similar decline was also visible in the market share of 
Gruppo Banca Popolare di Vicenza in the national market for lending, which measured 
1.4 per cent at the end of 2016136 compared to 1.15 per cent in the case of Gruppo 
Veneto Banca. regardless of these differences, the analysis of the Board was identical 
in both cases and hence the SrB established that Banca Popolare di Vicenza did not 
perform activities, services or operations, the discontinuance of which would be likely 
to lead to the disruption of services that are essential to the real economy of Italy or 
the disruption of financial stability in Italy,137 since all the functions performed by the 
institution are substitutable.138 Consequently, the resolution objective set out in Art. 
14(2)(a) of the SrM regulation was not satisfied.

Secondly, the argumentation of the SrB differed in respect of the objective of avoid-
ing significant adverse effects on financial stability. In the case of Banca Popolare di 
Vicenza, the size of the total assets of its banking group measured at 34.4 billion euros, 
so it clearly exceeded the size threshold to be considered as a “significant institution”. 
Nevertheless, the Board argued that the total assets of the group “were only slightly above 
the size threshold (eUr 30 billion)”139 and that “the business volume of the Institution is 
rapidly decreasing.”140 Based on these arguments, and on the fact that Banca Popolare 
di Vicenza had not been classified as systemically important by Banca d’Italia in either 
2015 or 2016,141 the SrB concluded that the failure of the institution, on a stand-alone 
basis, was not likely to result in significant adverse effects on financial stability in Italy.142

It should be pointed out that the Board also considered any potential adverse effects 
resulting from the simultaneous failure of Banca Popolare di Vicenza and of Veneto 
Banca. The Board established that “[i]f the Banks were assumed to be perceived by 
the market as a single entity, the latter would result in Italy’s eighth largest bank in 
terms of total assets”143 and would score well below the systemic relevance threshold, 
in particular due to the interconnectedness and complexity of such an entity.144 The 
SrB considered that a simultaneous failure of both banks might have an impact on 
financial stability, but it argued that such impact would likely not be significant.145 The 

135 Ibidem, p. 12.
136 Ibidem, p. 13.
137 Ibidem, p. 12.
138 Ibidem.
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Board argued that due to the low interconnectedness of both banks with other financial 
institutions, the risk of contagion within the financial system was low.146 Moreover, it 
contended that both banks had a highly diversified funding structure and they were of 
minor importance to the national funding market.147 Furthermore, the Board stated 
that the impact of a simultaneous failure of both banks on the real economy would 
be limited, as a result of their insignificant market share for both lending and deposit-
taking, and diminishing credit supply caused by the capital constraints resulting from 
insufficient operating profitability and low asset quality.148 The SrB also noted that even 
in the core region of Veneto, which was the primary venue of both banks’ operations, 
their market had deteriorated without having a measurable impact as evidenced by 
key economic indicators.149 Finally, the Board examined the impact of the alleged 
wide-spread mis-selling of bank bonds to retail customers on the market perception 
of both banks, finding that it had already contributed to a severe loss of confidence 
which had already resulted in significant reductions of holdings in bank bonds and 
massive deposit withdrawals in both banks.150 Consequently, the Board decided that 
even in the case of the simultaneous failure of Banca Popolare di Vicenza and of 
Veneto Banca there would be no significant adverse effects on financial stability, and 
therefore the resolution objective set out in Art. 14(2)(b) of the SrM regulation was  
not satisfied.

The SrB’s considerations in respect of the resolution objectives set out in Art. 
14(2)(c), 14(2)(d) and 14(2)(e) of the SrM regulation constituted an exact copy of 
those included in the decision concerning the assessment of the conditions for resolu-
tion in respect of Veneto Banca,151 so they will not be repeated here. The SrB conclud-
ed that none of the resolution objectives specified in Art. 14(2) of the SrM regulation 
were fulfilled and thus resolution action was not warranted in the public interest.152 
Thus the SrB decided not to place Banca Popolare di Vicenza under resolution.153

3.4. ABlv Bank, As and ABlv Bank luxembourg s.A.
On 23 February 2018, the Single resolution Board assessed the conditions for 

resolution in respect of ABLV Bank, AS – a credit institution established in Latvia – and 
its subsidiary ABLV Bank Luxembourg S.A., established in Luxembourg. The resolution 
proceedings were initiated by the eCB, which determined that “ABLV Bank was failing 
or likely to fail in accordance with the Single resolution Mechanism regulation.”154 

146 Ibidem.
147 Ibidem.
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150 Ibidem, p. 18.
151 Ibidem, pp. 18-21.
152 Ibidem, p. 11.
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154 european Central Bank, Press release “ECB determined ABLV Bank was failing or likely to fail”,  

23 February 2018, available at: https://bit.ly/2YrZrLv (accessed 30 May 2019).
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The same determination was also made in respect of ABLV Bank Luxembourg.155 The 
reason cited by the eCB in both cases was a significant deterioration of liquidity, due 
to which the banks were likely to be unable to pay their debts or other liabilities as they 
fall due.156 Moreover, the eCB established that the ABLV Bank “did not have sufficient 
funds which are immediately available to withstand stressed outflows of deposits before 
the payout procedure of the Latvian deposit guarantee fund starts.”157 The abrupt wave 
of withdrawal of deposits was caused by the announcement by the U.S. Department 
of the treasury’s Financial Crimes enforcement Network (FinCeN) of a draft measure 
to name ABLV Bank an institution of primary money laundering concern pursuant to 
Section 311 of the USA PAtrIOt Act.158 As a result, the bank lost access to US dollar 
funding. In order to stabilise the outflows from ABLV Bank, on 19 February 2018 the 
eCB instructed the Latvian supervisory authority, the Financial and Capital Markets 
Commission (FCMC), to impose a moratorium on the bank,159 which introduced a 
prohibition of all payments by ABLV Bank on its financial liabilities.160 The measure 
was not sufficient to restore the liquidity position of the bank, which prompted the 
eCB’s “failing or likely to fail” assessment.

Following the “failing or likely to fail” determination, the eCB duly informed the 
Single resolution Board, which carried out the assessment of the resolution criteria set 
out in Art. 18 of the SrM regulation in respect of both institutions. Since as of time 
of writing resolution decisions have not been published by the SrB, the analysis of the 
Board’s assessment will be based on the notices summarising the decision taken in re-
spect of both banks.161 The notices published by the SrB are almost identical, therefore 
the cases of both the Latvian bank and its subsidiary are considered together.

In both cases the Board did not question the assessment of the ‘failing or likely to 
fail’ criterion made by the eCB.162 With regard to the second condition for resolution, 
the Board concluded that in both cases there were no alternative private and supervisory 
actions that could prevent the failure of the bank within a reasonable time frame, although 
the justification for this conclusion was different in each case. In the case of ABLV 
Bank, the SrB quoted the bank’s inability to implement any available liquidity recovery 

155 Ibidem.
156 Ibidem.
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158 Financial Crimes enforcement Network, Proposal of Special Measure Against ABLV Bank, AS as a 

Financial Institution of Primary Money Laundering Concern, 31 CFr Part 1010, rIN 1506–AB39, available 
at: https://bit.ly/2HemkCD (accessed 30 May 2019).

159 european Central Bank, Press release “ECB instructs national supervisor to impose moratorium on 
ABLV Bank”, 19 February 2018, available at: https://bit.ly/2I28gvD (accessed 30 May 2019).

160 A memorandum was also imposed on ABLV Bank Luxembourg by the Luxembourg supervisory 
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options from its 2017 recovery Plan that could effectively address its situation,163 while 
in the case of its Luxembourg subsidiary it cited the bank’s inability to obtain financial 
support from the parent company and the lack of other implementable measures in 
the group recovery plan.164 In both cases the absence of available supervisory or early 
intervention measures that could restore the liquidity position of the Bank and the 
inability of a write-down and conversion of capital instruments to prevent the failure 
of the bank were invoked.165

The Board’s assessment of the third condition for resolution was literally identical 
in both cases. The SrB concluded that, given the particular characteristics of the banks 
and their specific financial and economic situation, resolution action was not necessary 
in the public interest.166 The Board established that the functions performed by both 
banks were not critical, since their discontinuance would lead neither to the disruption 
of services that are essential to the real economy of, respectively, Latvia or Luxembourg; 
nor to the disruption of financial stability therein or in other Member States.167 Fur-
thermore, the SrB determined that the failure of either bank was not likely to result in 
significant adverse effects on financial stability in, respectively, Latvia or Luxembourg, 
or in other Member States, taking into account, in particular, the low financial and 
operational interconnections with other financial institutions.168

Consequently, the Board concluded that while the conditions for resolution action 
of Art. 18(1)(a) and (b) of SrM regulation were met in both cases, the condition of 
Art. 18(1)(c) was not satisfied in respect of either bank.169 Therefore it was decided that 
ABLV Bank and ABLV Bank Luxembourg would not be placed under resolution.170 As 
a consequence, the winding up of the banks took place under the laws of Latvia and 
Luxembourg, respectively.

ConClUsions

While the relatively short history of the operation of the Single resolution Mechanism 
– consisting so far of only five decisions of the Single resolution Board – does not allow 
for drawing any definitive conclusions regarding the functioning of the supranational 
resolution framework, so far the Mechanism seems to be operating efficiently. The SrB 
has proven to be capable of carrying out, in a very short time frame, the assessment of the 
conditions for resolution in respect of credit institutions deemed failing or likely to fail 

163 Notice summarising the decision taken in respect of ABLV Bank, AS.
164 Notice summarising the decision taken in respect of ABLV Bank Luxembourg S.A.
165 Notice summarising the decision taken in respect of ABLV Bank, AS and Notice summarising the 
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by the eCB – each decision was adopted on the same day as the “failing or likely to fail” 
assessment was transmitted. Moreover, in the case of Banco Popular español, which so 
far is the only instance where a resolution scheme was adopted by the Board, the Com-
mission managed to review the resolution scheme within the 24-hour period provided 
for in Art. 18(7) of the SrM regulation. However, it should be noted that the Council 
has not yet been involved by the Commission in the decision-making process regarding  
a resolution, so the efficiency of this aspect of the framework remains to be tested.

From the cases discussed above it is clear that the public interest criterion enshrined 
in Art. 18(1)(c) of the SrM regulation is key to enabling any resolution action. In its 
assessment the SrB focuses on the resolution objectives set out in Art. 14(2) of the 
SrM regulation, in particular on the objectives of ensuring the continuity of critical 
functions and avoiding significant adverse effects on financial stability. The impact of 
the disruption of market functions provided by a bank on financial stability is consid-
ered by the Board in terms of the size and relevance of the institution, as measured by 
its market share. For instance, in the case of Banco Popular, the market share in the 
national market for deposit-taking was estimated at between 5 and 10 per cent, com-
bined with a market share in the national market for lending to small and medium-
sized enterprises ranging between 15 and 20 per cent, which was considered sufficient 
to qualify the bank as big enough to significantly impact the financial stability of Spain 
should the market functions of the bank be disrupted. On the other hand, in the cases 
of the Italian banks, their combined national market shares of 2.55 per cent for lending 
and 1.81 per cent for deposit-taking were not considered by the Board to be sufficient 
to significantly impact the financial stability of Italy in the case of a simultaneous fail-
ure of both credit institutions.171 The precise share of the market captured by the bank 
in order to deem the classification of its functions as critical for ensuring the financial 
stability is unclear from the existing body of SrB’s decision, although some threshold 
may be established in the subsequent cases.

Finally, it should be noted that regardless of the effectiveness of the Single resolution 
Mechanism framework when it comes to the objective of protection of public funds 
once the resolution scheme is adopted, in the cases where the Board takes no resolution 
action the national insolvency regimes often allow for the bail-out of a failing institution. 
The case of Italian banks – where the SrB left the winding up of the banks to Banca d’ 
Italia under the insolvency proceedings of Italian law, which does not prevent the bail-
out of senior creditors – it ended up in a pay-out of almost 17 billion euro in cash injec-
tions and state guarantees from the Italian State to Intesa Sanpaolo, Italy’s largest retail 
bank, which offered to buy the healthy assets of the two Veneto banks for the symbolic 
sum of 1 euro. The measures were meant “to enable the sale of parts of the two banks’ 
activities to Intesa, including the transfer of employees”172 and “to enable the wind down 
of the remaining liquidation mass, financed by loans provided by Intesa.”173 The state aid 

171 Decision of the Single resolution Board, supra note 132, p. 17.
172 european Commission, Press Release IP/17/1791, 25 June 2017.
173 Ibidem.
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provided by Italy was approved by the Commission, which found the measures to be in 
line with eU State aid rules, in particular the 2013 Banking Communication.174 In the 
press release concerning the Commission’s decision, Commissioner Vestager was quoted 
saying that “Italy considers that State aid is necessary to avoid an economic disturbance 
in the Veneto region as a result of the liquidation of BPVI and Veneto Banca, who are 
exiting the market after a long period of serious financial difficulties.”175 It should be 
noted that the assessment of Italian authorities in this respect runs contrary to the as-
sessment provided by the SrB, which deemed the impact of a simultaneous failure of 
Veneto Banca and Banca Popolare di Vicenza on financial stability, even in the Veneto 
region, to be insignificant. The decision of Italian government to shield senior creditors 
was motivated by political considerations,176 which trumped over economic concerns. 
Since a significant amount of the Veneto bank’s debt had been mis-sold to retail inves-
tors, the government feared a public backslash resulting from the imposition of losses 
on retail bondholders.177 As a result, a heavy burden was placed on the Italian taxpayers. 
The outcome of the cases of Veneto Banca and Banca Popolare di Vicenza provide a 
compelling argument in favour of harmonising the national frameworks governing the 
winding-up of credit institutions in a manner which would prevent the national authori-
ties from bailing-out failing banks with taxpayers’ money.178 Indeed, it could be argued 
that such harmonization is necessary in order to complete the european Banking Union 
agenda.179 As long as bank insolvency laws remain unharmonized across the european 
Union, the national insolvency frameworks can be used by Member States as a door to 
escape the resolution regime introduced by the BrrD.180

Although it can be argued that the establishment of the Single resolution Board 
is one of the most significant european banking reforms of recent years,181 it remains 
doubtful whether the current state of the Single resolution Mechanism framework can 

174 european Commission, Orderly liquidation of Banca Popolare di Vicenza and Veneto Banca - Liqui-
dation aid (SA.45664), available at: https://bit.ly/2I0P3tX (accessed 30 May 2019).

175 european Commission supra note 172.
176 It should be noted here that the potential for political interference from national governments in 
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Member States. For a broader account of the problem of political interference within the SrM, see D. 
Busch, M. Louisse, M. rijn, How Single is the Single Resolution Mechanism?, european Banking Institute 
Working Paper Series 30/2019, pp. 11-15; and A. Baglioni, The European Banking Union: A Critical Assess-
ment, Palgrave Macmillan, London: 2016, pp. 81-109.
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deliver the objective of breaking the vicious cycle between banks and sovereigns that 
nearly destroyed the eurozone during the banking crisis of 2011-2012. From the cases 
reviewed above, it is clear that the SrB is capable of ensuring swift and effective resolu-
tion proceedings once it deems the institution in question to satisfy the conditions for 
such a resolution, but problems may arise when the Board considers the bank to be 
unfit for a resolution action under the SrM framework. In such a case the bank’s dif-
ficulties are left to be resolved at the national level. The cases of Italy’s Veneto Banca and 
Banca Popolare di Vicenza show that when it comes to a bail-in, i.e. forcing losses on 
bank’s claimants, the priorities of national authorities may diverge from the principles 
underlying the BrrD framework. The impact this problem on the financial stability of 
the entire eurozone is limited, since only relatively insignificant credit institutions will 
be left by the SrB to the discretion of the national authorities. However, in the current 
state of the common resolution framework, the bank-sovereign vicious circle will not 
be broken in every case.
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